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Pa3BuTHE YTONOBHOM lopUCAMKLMU EBNONEMCKOIo COoI03a

AHHOTAaUUs: YTOJOBHBIC OPUCIUKIIMN €BPOIEHCKOIro cOO0IECTBa U BriocaencTBIM EBponelickoro coro3a
Hayald pa3BHUBaThCS B KAaueCTBE JOUYEPHMX KOMIETEHLMH, HalpaBIEHHBIX Ha 3aIlIUTy SKOHOMHYECKOWH U
OTpaClIeBOM MONMUTHKH, yCTAHOBIIEHHBIX YUPEAUTEIHHBIM JOTOBOpaMu. VX pa3BuTHE OTpaXkaeT HEOOXOTUMOCTh
WCIIOJIb30BAHUSl NPUHYAUTENIBHBIX MEp AJsl MPEJOTBPAIUEHHs 3J0YNOTpeOSeHHs M IMPOTHBOACHCTBUS
NPECTYITHOH AeSTeFHOCTH B 00JIaCTH TAMOKEHHOTO COI03a M 0011ero phIiHKa. B naHHO# cTaThe mpecraBieHa
MOCTETIEHHAs Mepeada OTPaHNYCHHBIX YTOJIOBHBIX IOPUCANKINN U3 CyneOHON mpakTiku EBporneiickoro cyna
Y KOMMYHUKAaIlMOHHOTO ITPaBa B JOTOBOPHBIE KOMIIETEHIINN EBpOMIENCKOro COr03a C YETKOM MPaBOBOM OCHOBOH
nocye BCTyIieHHs: B cuity JlnccaboHckoro goroopa. Vcrmonb3yst Teneonorniyeckuii MeTos], MeTol aHalu3a
TIPaBOBBIX HOPM W CPaBHUTENBHBIA METOJ, aBTOPHI OTPAXKAIOT B CTaThe MPHUMEPHl IPUMEHEHHS YTOIOBHBIX
IOPUCAMKIMN B 00JacTH KOMMYHHMKALMOHHOTO IIpaBa, a TAaKKe pasrpaHudYeHue mosHoMounid mexay EC
u EC ¢ usmeHenussMu B paMkax JInccaOOHCKOTO JIOTOBOpa B OTHOIIEHUH AMcTepaaMmckoro goroopa o EC.
IlonpaBkH K y4peAWTENBbHBIM JOTOBOPAaM YCTAHOBHMIHM OCHOBBI JUIS PAa3BUTHs YTOJOBHBIX IOPUCIOMKIHI B
Ha/HAIIMOHAJILHOM YTOJIOBHOM 3aKOHOJATEJIbCTBE, Ojaromapsi 3TOMY HAIlMOHAJIbHAs CHUCTEMa YTOJIOBHOTO

MpaBoCyaus OyJeT JOMOTHATHCS HOpMaMH B 00J1aCTH YTOJIOBHOTO MPaBa M YrOJIOBHOTO TpoIiecca.
KuaroueBbie cjioBa: yroioBHas FOPUCAWKIINS, IPENEISHTHOE IPaBO; 3aKOH coodmiecTBa; mpaBo EC;
JlnccaboHckuii JOTOBOP; MPUHLIUI CyOCHINapHOCTH; yroioBHoe npaso EC.
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Introduction

The European Union has been developing criminal
jurisdiction for over 20 years absorbing the criminal
jurisdiction of the Community emerging in the
1960s, in order to successfully combat crime that has,
in the interim, essentially become more sophisticated
and predominantly international. In the prior period,
a certain degree of harmonization of the definition
of criminal offenses and sanctions for particularly
serious offenses has been achieved within the member
states. However, the lack of explicit legal basis in
primary law prior to the entry into force of the Treaty
of Lisbon considerably hindered the development of
the European Union criminal jurisdiction.

It should be noted that the Treaty of Amsterdam
introduced a form of intergovernmental cooperation
in the field of criminal law, emphasizing unanimity
1.€., the consent of all member states in the Council
of the European Union for adopting legislation
within the third pillar, occasional and superficial
consultations with the European Parliament and a
lack of possibility to initiate criminal proceedings
before the European Court of Justice as a control

mechanism for proper application of criminal law
measures by the individual member states. Member
states are obliged to ensure the application of EU
law and commonly decide independently on the
means and methods for the implementation of
these measures in national legislation. In cases
where the application of EU law in the member
states does not produce the desired results and
cases of marked inequality of this law application,
the Union may establish common rules to ensure
the implementation, including, if necessary, a
requirement to impose criminal sanctions for
infringements of EU law.

Criminal law is a highly sensitive area whereby
essential differences between national systems
remain, primarily in defining criminal offenses and
determining criminal sanctions for the perpetrators
of these offenses. These differences serve as the
impetus for EU action in the field of criminal law,
considering the increasingly prominent cross-
border dimension of various crimes. The adoption
of criminal law measures at the EU level should
prevent criminals from hiding behind national
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borders and abusing the differences between
national legal systems for criminal purposes and
intentions. EU criminal law measures play a
significant role in complementing national criminal
law that generally reflects the basic national values,
customs, and legal traditions of each individual
community.

As in the case of national criminal legislation, EU
criminal legislation has to be developed carefully
and gradually. Criminal law, whether national or
European, contains rules that significantly affect the
position of individuals. For that reason, and since
criminal law must always remain the last resort,
it is necessary to respect the fundamental rights
guaranteed by the Charter of Fundamental Rights of
the European Union and the European Convention
for the Protection of Human Rights and Fundamental
Freedoms, as well as the legal principles of subsidiarity
and proportionality at the level of EU.

In the field of criminal law, particular attention
should be given to subsidiarity as a basic principle
of EU law. Hence, the EU may adopt criminal
legislation only provided that a goal cannot be
achieved effectively by measures adopted at a
national, regional, or local level and therefore the
proposed measures can be better implemented at the
level of the Union due to their importance or effect.

1. Criminal jurisdiction of the European

Community

At the time of the establishment of the European
Economic Community and its subsequent
transformation into the European Community
(hereinafter: the EC or the Community), the
Treaty on European Union established economic
integration, the customs union, and the common
or the single market as main areas of cooperation
between member states (Lopandi¢, Janjevié
1995, 53). European Community law or the
Community law was primarily established to
enable the development of national economies
within the wider customs union while ignoring
the fact that the legal and successful functioning
of the economic integration of the founding states
was partially ensured by criminal law. The fact
that the resolution of abuses in the economic and
financial sphere within the EC could be ensured
by the existence of certain norms of criminal law,
1.e., criminal jurisdiction of the Community, was
initially overlooked (Bridge 1976, 88-97). The
protection of the EC economic system by criminal
jurisdiction became inevitable at the time of the
establishment and functioning of the common
market, and subsequently in other areas of common
policies after the creation of the EU.

In the late 1960s and early 1970s, community
law developed the principles of mutual influence
or interaction with the national criminal justice
systems of member states, namely: 1) the general
obligation of member states to ensure the protection
of EC values by criminal law (the principle of
assimilation); 2) the authority of the EC to issue
directives with criminal law provisions; 3) the
superiority of the application of EC law over
national criminal law; 4) interpretation of national
criminal law in accordance with EC law and
5) blanket reference of criminal law regulations
to EC regulations (Purdevi¢c 2004, 278-326).
In practice, the European Court of Justice
implemented these principles of mutual influence
and enabled EC criminal jurisdictions to become
part of Community law by gradual affirmation
through judicial practice, whereas subsequently,
with the adoption of the Maastricht Treaty, to
become partially included in intergovernmental
cooperation and incorporated into the third pillar
of the EU referred to as «Cooperation in the field
of internal affairs and justice».

This caused extremely conflicting views in
academic communities, especially the opposition
between the theorists of EC law and criminal law
in the member states, on the issue of criminal
jurisdictions of the EC primarily due to the lack of
specific provisions on criminal jurisdictions in the
EC Treaty. The legal nature of the Community and
its focus on the common market and the exercise
of freedom of movement within that market did
not indicate any relation to criminal law, i.e., any
joint action of EC law and criminal law. However,
in practice quite the opposite was confirmed,
specifically, that Community acquis or Community
law and national criminal law must interact,
primarily when adopting and applying Community
law in the member states. This interaction led to the
development of Community criminal jurisdiction
based on judgments of the European Court of
Justice. In several cases, the Court confirmed a
mutual relationship between criminal law and
Community law that was reflected in the impact
of Community law on national criminal law, but
also in the influence of the principles of national
criminal law on Community law.

Thus, the European Court of Justice developed
principles (mechanisms) that could stimulate and
encourage the use of criminal law at the national
level to protect the interests of the Community.
Encouragement of the application of national
criminal law referred to cases whereby the national
law was obliged to ensure the effectiveness 1. e.,
the implementation of Community law within the



IOpuanaeckuii aHaTUTHYECKUH JKypHAT

10

DOI: 10.18287/1810-4088-2021-16-1-7-14
Juridical Analytical Journal

2021;16(1): 7— 14

member states. In the late 1970s, in Amsterdam
Bulb judgment, the European Court of Justice
ruled on the necessity of the application of
Community criminal jurisdiction in order to ensure
the effectiveness of Community law, arguing that
Article 5 of the EC Treaty requires the member
states to take all appropriate measures, general
or individual, to protect Community interests,
including sanctions that may even be criminal in
nature'.

The protection of Community law was
extended by the European Court of Justice in the
case of Commission v. Greece towards the end of
the 1980s, whereby the principle of effectiveness
encouraged the introduction of criminal sanctions
for the protection of the Community’s financial
interests. In the judgment, which was a turning
point in the development of criminal jurisdiction
of the Community and subsequently of the Union,
the Court argued that national law was obliged
to ensure penalties for the infringements of
Community law, under procedural and substantive
conditions, analogous to those of the infringement
of national law of similar nature and significance
that would ensure the effectiveness, proportionality,
and dissuasiveness of the penalty?.

Affirming the effectiveness of Community law
as a principle of influence on national law, with
this case the European Court of Justice introduced
the principle of assimilation into Community law,
namely: “Community law is to be assimilated into
national legal systems, whereas infringements of
Community law are to be treated analogously to
treatment in case of violating similar national
laws ”. Based on legal analogy, the Greek
institutions should have treated the fraud against
the Community budget equally to fraud against the
national budget, implying that since fraud against
the national budget required criminal sanctions,
the fraud against the EC budget also required the
imposition of criminal penalties at the national
level.

The protection of EC financial interests became
an area of intense activity of the institutions of the
Community i.e., the Union in the second half of
the 1990s. The Commission launched a broader
initiative for the adoption of criminal law to
combat fraud, funded by the Community budget,
and proposed the adoption of a Corpus Juris
to combat fraud and protect the Community’s
financial interests. The Corpus Juris essentially
took the form of a mini criminal code and defined

!'Case C—50/76 Amsterdam Bulb (1977) ECR 137, para 32.
2 Case C — 68/88 Commission of the European Communi-
ties v Hellenic Republic (1989), ECR 2965.

the crimes of fraud, corruption, and money
laundering, including, at that point, a revolutionary
proposal for the establishment of the European
Public Prosecutor’s Office’.

Article 280 of, at the time valid, EC Treaty was
proposed as a legal basis for the adoption of the
Corpus Juris. This article provided for the adoption
of Community measures for the prevention of
fraud, despite a restriction in paragraph 4 of the
same article stating that the measures «shall not
concern the application of national criminal law or
the national administration of justice». Adhering to
the letter of the Treaty and national sovereignty in
the field of criminal law, member states rejected the
adoption of the Corpus Juris and the establishment
of the European Public Prosecutor’s Office and
although believing that such encroachment on
national criminal law sovereignty would never
emerge again, nevertheless just postponed the
adoption of those until the entry into force of
the Treaty of Lisbon. Subsequently, criminal
law measures against fraud were included in the
Convention and subsequent protocols adopted
within the third pillar®.

2.The creation of the European Unionand

the division of criminal jurisdiction hetween

the EC and the EU

The debates of the 1990s on the degree
of influence of EC and EU law on national
criminal justice systems and on whether criminal
jurisdictions are the «exclusivity» of national legal
systems seem definitely outdated today. National
criminal law, as a trademark of the sovereignty of
states, is increasingly affected by the development
of criminal jurisdiction of the Community and the
Union, as an indispensable part of strengthening
the degree of political integration of member states
within the EU.

The Maastricht Treaty and the establishment
of the third pillar concerning EU cooperation in
the field of internal affairs and justice, mark the
beginning of the parallel development of criminal
jurisdiction of the Community and the Union;
however, without the establishment of precise
boundaries of jurisdiction. The fact is that during
the period of validity of the Maastricht Treaty, the
Community maintained the same and a slightly
higher level of criminal law influence on the
member states, whereas the newly created EU
within the third pillar had a limited influence on the

3 Corpus Juris http://ec.europa.eu/anti_fraud/documents/
fwk-green-paper-corpus/corpus_juris en.pdf, 20/4/ 2014.

4 Fraud Convention OJ C 316, 1995, First Protocol OJ C
151, 1997, Second Protocol OJ C 221, 1997.
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criminal law of the member states. It is necessary
here to briefly consider the newly created legal
order of the EU that comprised EC law and EU
law. EC law implies the legal framework of the
Community law (whereby the supranational model
of cooperation with the Commission’s legislative
initiative prevailed) from the founding of the
European Communities in 1951 and 1957 to the
entry into force of the Treaty of Lisbon, whereas
EU law includes legal acts, from the founding of the
EU by the Maastricht Treaty to the entry into force
of the Treaty of Lisbon, that were adopted within
the second and third pillars of the EU cooperation,
with a clear predominance of intergovernmental
cooperation, i.e. the dominance of the member
states in the European Council.

Only the amendments made in the Treaty of
Amsterdam and the restructuring of the third pillar
referred to as «Police and Judicial Cooperation
in Criminal Matters», encouraged the expansion
of criminal jurisdiction within the legal order,
i.e., within EU law®. The outlines of the criminal
jurisdiction of the Union and a certain kind of
delimitation of competences between EU law and EC
law can be seen within the amendments introduced
by the Amsterdam Treaty. The improvement of
criminal law cooperation by harmonizing criminal
law regulations within the member states «in order
to ensure a high level of security and the area of
freedom, security, and justice» is one of the priority
tasks defined in the third pillar®.

The Treaty of Amsterdam on the EU introduced
framework decisions as a special type of legal
act of the Union intended precisely to harmonize
the rights and regulations of the member states
accompanied by the conventions retained from
the Maastricht Treaty. Analogous to Community
law directives, framework decisions oblige
member states concerning the results that should
be achieved, however, allowing the states to
decide on the forms and methods for achieving
this objective. Framework decisions and directives
are also referred to as «two-stage legislation»
since — unlike regulations — these are addressed to
member states and not to private parties, whereas
the regulations are addressed to all legal entities
(citizens, companies, etc.) only in the second phase
when a member state transposes a directive or
framework decision into its national legislation.

Framework decisions allow the Union to
exercise its jurisdiction over creating common
minimum rules relating to the characteristics of

3 Treaty of European Union, OJC 340, 1997, referred to
as The Treatz of Amsterdam, TEU in the text.
¢ Article 29 TEU.

criminal offenses and criminal sanctions in the field
of organized crime, terrorism, and drug trafficking’.
The establishment of criminal jurisdiction
through the harmonization of the aforementioned
criminal acts imposed certain limitations on the
jurisdiction, although the Treaty itself left open the
possibility of expanding criminal jurisdiction and
harmonizing norms for other forms of crime?. This
was accomplished immediately after the terrorist
attack on the United States on September 11, 2001,
by adopting framework decisions and harmonizing
criminal acts and sanctions in the EU member states
concerning terrorism, human trafficking, sexual
exploitation of children and child pornography,
illegal drug trafficking, corruption, information
system attacks, counterfeiting of Euros and non-
cash means of payment.

The characteristics of framework decisions are
the definitions of criminal offenses and the types
of sanctions to be applied in all member states.
The criminalization itself, primarily in framework
decisions related to terrorism and organized crime,
was broad and included certain types of behavior;
however, not necessarily related to a specific
act, thus leading to confusion and ambiguity
(Symeonidou—Kastanidou 2004, 14-35). In the
course of criminalization of terrorism, the EU
jurisdiction was not focused only on harmonizing
the substantive criminal law of the member states,
but also on creating new offenses in the member
states, thus influencing the expansion of national
criminal norms and the introduction of new criminal
offenses. The introduction of such, new, criminal
offenses commonly results from the international
obligations of the Community i.e., the Union.
Framework decisions during the validity of the
Amsterdam Treaty mainly replaced conventions
serving as legal acts of public international law
concerning the cooperation within the third pillar
during the validity of the Maastricht Treaty. This
indicates the development of criminal jurisdiction
of the EU, thus introducing qualitative and
quantitative changes in the secondary legislation of
the EU in the field of freedom, security and justice
through framework decisions. Although framework
decisions do not produce a direct effect, the
European Court of Justice nevertheless recognized
their presumed direct or interpretative effect and
thus, in addition to existing conventions and
framework decisions, created a specific obligation
to exert the Union’s jurisdiction in the process
of harmonizing the criminal law of the member
states. In a judgment on the Pupino case of 16 June

7 Article 31 (e) TEU.
8 Article 29(2) TEU.
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2005, the European Court of Justice recognized
the indirect effect of framework decisions, thus
obliging national courts to interpret and assess
whether national criminal law is in line with EU
law®. It should be noted that certain criminal
jurisdictions of the Community existed within the
Community law; however, not within the Union
since its foundation. Undoubtedly, this decision
of the European Court of Justice is considered to
have established the general property of indirect
effect of framework decisions, thus allowing the
penetration of the Union’s criminal jurisdictions
and the influence on the procedural and substantive
criminal law of member states.

The harmonization of national criminal justice
systems with the Union’s criminal law instruments
in the field of criminal law, provided for by the
Treaty of Amsterdam, has often encountered
difficulties and limitations by numerous obstacles
imposed by national legal systems. The measures
for the harmonization of criminal law proposed by
the EU institutions were perceived as encroaching
on the sovereignty of member states, causing
conflicts with national legal traditions, and were
accompanied by resistance and non-acceptance of
changes in national criminal justice systems. The
method of decision-making within the third pillar,
primarily in the EU Council, in a large number of
cases resulted in lengthy negotiations on numerous
instruments, occasionally leading to very limited
harmonization, or prolonging and even breaking
off negotiations (Mitsilegas2009, 92).

3. Criminal jurisdiction of the EU in accordance

with the Treaty of Lishon

Before considering criminal jurisdiction after
the entry into force of the Treaty of Lisbon, it is
necessary to present briefly the most significant
changes it introduced. The Treaty of Lisbon consists
of two founding treaties, namely: the Treaty on
European Union (TEU) and the Treaty on the
Functioning of the European Union (hereinafter:
TFEU)!. The TEU contains general principles,
institutional framework, and provisions on the
common foreign and security policy, whereas
the TFEU contains provisions on all cooperation
policies and the functioning of institutions that were
previously part of the EEC Treaty or Community
law. TFEU is the legal successor of the EEC Treaty
that abolished the FEuropean Community and

? Case C — 105/03, Criminal proceedings against Maria
Pupino, (2005) ECR I -5285.

10 Treaty of Lisabon amending the Treaty on European
Union and the Treaty establishing the European Community,
0J C306/1, 2007.

allowed the EU to take over its legal subjectivity and
the status of a legal entity in internal and international
relations (Vasilkov 2016, 105). TFEU abolished
the pillar division of the Union characteristic of its
foundation and development since the adoption of
the TEU from Maastricht, and thus Community law
or EC was abolished and became a part of the legal
regime provided for by the TFEU. More precisely, the
first and the third pillar became an integral part of the
TFEU with a supranational (formerly communitarian)
model of cooperation, and the second pillar was
placed in the TEU, whereby intergovernmental
cooperation still prevailed.

Criminal jurisdiction now derives from the
provisions of Title V «An area of Freedom, Security
and Justice» of TFEU, whereby Article 67 (3) states
that the Union shall endeavor to ensure a high level
of security through the approximation of criminal
laws of the Member States. In accordance with
Article 83 TFEU, the EU may adopt directives as
the basic legislative acts of the Union for exercising
criminal jurisdiction and adopts them in the ordinary
legislative procedure (previously procedure of self-
determination and decision-making by qualified
majority). These directives establish minimum
rules for the definition of criminal offenses and
sanctions, namely serious criminal offenses with a
cross-border dimension arising from the nature or
consequences of those criminal offenses or from a
special need to combat them on a common basis.
The legal preconditions to the exercise of the
Union jurisdiction are the following: a) particularly
serious criminal offenses listed in paragraph 2 and
b) cross-border criminal offenses. The criminal
jurisdiction of the Union may be expanded;
however, the decision to expand the list to other
areas of crime may be passed exclusively based on
a unanimous decision of the member states within
the EU Council. Article 83 (1) TFEU contains a list
enumerating 10 criminal offenses, i.e., particularly
serious criminal offenses. In addition to concurrent
jurisdiction with the member states, the Union has
supranational competences to adopt legislation in the
field of criminal law concerning the aforementioned
offenses. The list of European criminal offenses, as
referred to by the European Commission, includes
terrorism, human trafficking, sexual exploitation of
women and children, illegal drug trafficking, illegal
arms trafficking, money laundering, corruption,
counterfeiting,  high-technology  crime, and
organized crime''. The cross-border or international
I Communication from the Commission to the European
Parliament, the Council, the European Economic and Social
Committee and the Committee of Regions, «Towards an EU

Criminal Policy: Ensuring the effective implementation of
EU policies through criminal law», COM (2011) 573 final.
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dimension of those crimes includes perpetrators,
individuals, and criminal groups whose «modus
operandi» does not recognize the national borders of
the member states or third countries. Furthermore,
the list is to be expanded with new crimes by the
unanimous decision of the EU Council and prior
consent of the European Parliament.

With the development of the criminal jurisdiction
ofthe EU, the Lisbon Treaty accepts and recognizes
the fundamental differences between national
criminal justice systems. The legal framework
after the entry into force of the Treaty of Lisbon
allowed the EU institutions and member states to
work closely together on a clear basis for creating
a coherent and consistent EU criminal law that will
effectively and simultaneously protect the rights of
victims, suspects, and accused'?. This goal has been
achieved by the introduction of qualified majority
voting and abolishment of unanimity in the EU
Council, thus ending the period of domination
and conditionality of individual member states,
strengthening the role of the European Parliament
as a co-legislator, and enabling full judicial control
of the Court of Justice of the European Union in the
area of criminal law. In addition to strengthening
the role of the European Parliament, rather than
explicitly protecting the interests of member states
in the EU Council, the role of national parliaments
that pass an opinion on legislative proposals and
play a decisive role in monitoring compliance with
the principle of subsidiarity, is now significantly
stronger. Essentially, the principles of subsidiarity
and proportionality governed by national
parliaments protect the national interests of member
states from excessive interference of supranational
legislation in their legal systemsand thus limit the
expansion of jurisdiction and legislative regulation
of certain areas by the Union.

It should be noted that the member states within
the EU Council are not in a completely subordinate
position regarding the adoption of criminal law
legislation. Each member state may use the so-
called «emergency brake» in cases where the
proposed legislation affects basic aspects of its
national criminal justice system and thus forward
the proposal for the adoption of legislation to
the European Council (Heads of States and
Governments) for decision.

Criminal law is an instrument of coercion that
restricts thehumanrights and fundamental freedoms

2. EPRS | European Parliamentary Research Service
Study. Unlocking the potential of the EU Treaties, An arti-
cle-by-article analysis of the scope for action. http:/www.
europarl.europa.eu/RegData/etudes/STUD/2019/630353/
EPRS_STU(2019)630353_EN.pdf.

of suspects and accused persons. Therefore, it is
of crucial importance to respect the Charter of
Fundamental Rights of the European Union that
imposes certain limits on the action of the Union
and its Member States within criminal law and has
become legally binding since the entry into force
of the Treaty of Lisbon.

Currently, a large number of theorists
and jurists point out that by the manner of
establishing criminal jurisdictions of the Union
the Treaty of Lisbon actually establishes the
legal basis for the creation and development of
EU criminal law (Mitsilegas 2016, Klip 2016,
Diez 2015, Miettinen 2014, Gilmore 2008).
Namely, if we draw a parallel with national
criminal justice systems, it is obvious that the
content of supranational criminal jurisdictions
of the Union (Article 82 TFEU) reflects contours
of substantive EU criminal law (definitions of
crimes and sanctions) and EU criminal procedure
law (mutual recognition of evidence, the rights of
persons in criminal proceedings, and the rights
of victims), with the explicit establishment of
the jurisdiction of the Union over certain serious
criminal offenses representing the basis for the
emergence of a special part of the Union criminal
law. Thus, criminal law becomes an independent
common policy of the EU, whereas the Union
acquires its autonomous, special jurisdiction,
and not only a functional criminal jurisdiction
intended to support certain policies of the
Union with criminal measures. Unlike in the
previous period the Union is now authorized to
independently initiate, propose and with qualified
majority voteadopt supranational criminal law
norms together with the member states in the
EU Council, whereas not only provide ancillary
or complementary criminal protection to other
policies of the Union.

Conclusion

The emergence and development of the criminal
jurisdiction of the EU emerged and developed
in two gradual processes occurring at different
periods of time. The first criminal jurisdictions
were developed within the framework of
community law. The parallel development and
the initiation of the period of delimitation of
jurisdiction between the Community and the
EU in determining the type of penalties and
prescribing criminal sanctions for the protection
of certain policies occurred after the adoption of
the EU Treaty of Amsterdam.

With the entry into force of the Treaty of Lisbon
and the abolition of the EC, criminal jurisdictions
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have become an integral part of the new legal order
of the Union and have gradually evolved towards
a separate EU criminal law. The establishment of
competencies for determining the definitions of
10 serious criminal offenses accompanied by the
regulation of the area of respect for human rights
indicates that the creation of supranational criminal
law can be expected in the further process of
integration. Such developments are not supported
by themember states which tend to prevent the
transfer of criminal jurisdiction from the national
to the supranational level by all available means.

References/bubnuorpatua

A conflict between the member states and the
EU over the scope of criminal jurisdiction or the
existence and the development of the contours
of limited substantive criminal and procedural
law of the EU is certainly inevitable in the near
future. These branches should be complementary,
ancillary, and linked to national legal systems,
including judicial systems which by the substantive
application of the norms of criminal law deriving
from the Treaty of Lisbon allow the Union and
the Member States to act jointly to combat serious
cross-border crime.

Bridge, W.J. 1976. “The European Communities and the Criminal Law”. Criminal Law Review 1: 88-97.

Diez, C.G.J. 2015. European Federal Criminal Law: The Federal Dimension of EU Criminal Law. Cambridge:

Intersentia Ltd. http://doi.org/10.1017/9781780684819

Durdevié¢, Z. 2004. “Mehanizm iuticaja prava Evropske zajednice nakrivi¢nopravne sisteme drzava Clanica”.
Collection of Papers, Faculty of Law in Zagreb 54 (2): 278-326.

Fletcher, M., R. Loof, B. Gilmore. 2008. EU Criminal Law and Justice. Edward Elgar Pub. http://dx.doi.org/10.4

337/9781848443884.00001.

Klip, A. 2016. European Criminal Law: An Integrative Approach. Cambridge: Intersentia Ltd.

Lopandi¢, D., D. Janjevi¢. 1995. Ugovor o EU od Rima do Mastrihta. Medunarodna politika. Belgrade.

Miettinen, S. 2014. Criminal Law and Policy
org/10.4324/9780203077337.
Mitsilegas, V. 2009. EU Criminal Law.

books?id=6P7bBAAAQBAJ&hl=ru.

in the European Union. Routledge. http://dx.doi.

Oxford: Hart Publishing Ltd. https://books.google.ru/

Mitsilegas, V. 2016. EU Criminal Law After Lisbon. London: Bloomsbury Publishing Plc.

Symeonidou-Kastanidou, E. 2004. “Defining Terorrism”. European Journal of Crime, Criminal law and Criminal

Jjustice 12: 14-35.

Vasilkov, Z. 2016. “Area of freedom, security and justice in European Union law”. PhD Dis. Faculty of Law,

University of Nis.



