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M. A. HukuueHkoBa

Camapckuii HaMOHABHBIA NCCIIe0BAaTENbCKI yHIBepcuTeT nMeHH akanemuka C. I1. Koponesa,
r. Camapa, Poccuiickas ®eneparust

E-mail: nikishchenkova.ma@ssau.ru

AuHoranusi: B cratbe paccmarpuBaeTcs npodiema pasrpaHuueHus IpeaMeToB BeaeHus Poceuiickoii denepanun u ee
CyObEKTOB, KOHCTUTYIIMOHHBIE U JIOTOBOPHBIE OCHOBAHUSI ONPEACICHHs PEIMETOB UCKIIOYUTENILHOTO U COBMECTHOTO
BEJICHUS, aHAIM3UPYIOTCS 00OCHOBAHHOCTh M 3(P(PEKTUBHOCTH HMCIIOIH30BAHUS OCTATOYHOTO MPHUHIIUIA OMPEICICHUSI
Mpe/IMETa HCKIIOYUTEIBHOrO BeleHusi cyObektoB Demepaiuu. ABTOp 0000IIaeT W MPOBOAUT CUCTEMATH3ALHUIO
(yuet) 3akoHomarenpbHOW mpakTHKH Camapckoil obmactu B mepuon ¢ 1998 r. mo Hacrosimee Bpems, BBIICIACT
OCHOBHBIC HAIPABJICHUS 3aKOHOAATECILHOTO PETYJIMPOBAHUS C YUSTOM CHECIU(UKA U MOTPEOHOCTEH TaHHOTO PETHOHA.
B mpencraBieHHON cTarhe OMPEAENAIOTCS OCHOBHBIC TEHACHIIMM PErHOHAIBHOIO MPABOTBOPYECTBA, BHIPAKAIOIIUECS
B BBICOKOH MPAaBOTBOPYECKON AKTHMBHOCTH BBICIHINX JODKHOCTHBIX JHIL cyObekToB Depepaiuu; 1yOIMpOBAaHHOCTH
MOJIOKEHUH  (heiepalibHOTO  3aKOHOJATENBbCTBA; (DOPMUPOBAHUU MPAKTUKUA 3aKOHOAATCIBHOTO PErYIMPOBAHHS,
OTHOCSIIErOCss K BEICHHIO IMOA3aKOHHOTO HOPMOTBOPUYECTBA, & TAKXKE MPAKTHKU «OIEPEKAOIIEr0» PErnOHAIBLHOTO
MpaBOTBOpYECTBA. BMecTe ¢ TeM aBTOp MPUXOAUT K BEIBOJLY, YTO CIIOKHUBILIASICS PAKTHKA PErMOHAIBHOT'O IIPABOTBOPUYECTBA
MOXKET BBICTYITUTh OCHOBAHHMEM ]IS OMPEICIICHUS MpeaMeTa BeJicHus CyObekToB Deiepanuu U o0ecneunTh Hanboee
3¢ deKkTUBHOE YIpaBlIeHHUE B MIPEAEIaX KOMICTEHIIMU OPTaHOB BIAacTH CyObekTa defepaluu ¢ HeNb0 YI0BICTBOPSHHUS
PErHOHAJIBHBIX MOTPEOHOCTEH, NpH YCIOBHM COONIIONEHNsT TpPeOOBaHMN €AMHCTBA Leliei, 3a1ad, MPUHIUIIOB
MPABOTBOPYCCKOM JEATEIILHOCTUH B MacliTabe BCCil CTpaHbI, SIUHCTBA MPUEMOB, CIIOCOOOB U CPEICTB OPUIAMUYCCKOMN
[IPABOTBOPYECKON TEXHUKH KaK Ha (eaepabHOM, TaK U Ha PETHMOHAILHOM YPOBHE.

KaoueBble ciioBa: cucrema ImpaBa; CyObeKTHI MPABOTBOPYECKOH EATENbHOCTH; PETHOHAIbHOE IPaBOTBOPUECTBO;
mpeaMeThl BeAieHus Poccuiickoii denepariu u ee CyObeKTOB.

HutupoBanue. HukuinenkoBa M. A. PernonaibHoe npaBoTBOPUECTBO: MpoOIIeMa pasrpaHHYCHUsI IPEAMETOB BEICHUS
Poccuiickoit @enepanun u ee cyonrexros // FOpuamueckuii BectHuk Camapckoro yHuBepcurera Juridical Journal of
Samara University. 2023. T. 9, Ne 4. C. 7-12. DOI: https://doi.org/10.18287/2542-047X-2023-9-4-7-12.

HNudopmanus 0 KOHQINKTEe HHTEPECOB: aBTOP 3asIBISIET 00 OTCYTCTBUM KOH(IMKTA HHTEPECOB.

© Huxumenkona M. A., 2023

Mapus AsnekcanapoBHa HuKHIEHKOBA — KaHAUAAT OPUIUYCCKUX HAYK, JOLEHT, AOICHT Kadeapsl TEOPUH U HUCTOPUHU
rocyapcTBa M MpaBa U MEXIyHAPOJHOTO MpPaBa, IOPUANYECKAN WHCTUTYT, CamMapCKuil HAllMOHAJIBHBIA HCCIIENOBATEIbCKUMA
yHuBepcuteT umenu akaaemuka C. I1. Koponesa, 443086, Poccuiickas @enepanus, r. Camapa, MockoBckoe mocce, 34.

SCIENTIFIC ARTICLE
Submitted: 04.08.2023
Revised: 06.09.2023
Accepted: 15.11.2023

Regional law-making: the problem of distinguishing the subjects of jurisdiction
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Abstract: The article deals with the problem of distinguishing the subjects of jurisdiction of the Russian Federation and its
subjects, the constitutional and contractual grounds for determining the subjects of exclusive and joint jurisdiction, analyzes
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the validity and effectiveness of the residual principle of determining the subject of exclusive jurisdiction of the subjects of
the Federation. The author summarizes and systematizes (records) the legislative practice of the Samara region in the period
since 1998. Currently, it highlights the main directions of legislative regulation, taking into account the specifics and needs of
this region. The presented article defines the main trends of regional law-making, expressed in the high law-making activity
of senior officials of the subjects of the federation; duplication of the provisions of federal legislation; the formation of the
practice of legislative regulation related to the conduct of subordinate rule-making, as well as the practice of «advanced»
regional law-making. At the same time, the author comes to the conclusion that the established practice of regional law-
making can serve as a basis for determining the subject matter of the subjects of the federation and ensure the most effective
management within the competence of the authorities of the subject of the federation in order to meet regional needs, subject
to compliance with the requirements of unity of goals, objectives, principles of law-making activity throughout the country,
unity of techniques, methods and means of legal law-making techniques both at the federal and regional levels.

Key words: legal system; subjects of law-making activity; regional law-making; subjects of jurisdiction of the Russian
Federation and its subjects.
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EnunctBo cuctems! npasa Poccuiickoit @eneparmu
U MHOXXECTBEHHOCTh CYOBEKTOB IIPaBOTBOPUECKOM
JEeATENbHOCTH TPAAULMOHHO COXPAHSIOT LIEHTPalb-
HOE MECTO B OMNpPENEICHUU CHCTEMBl 3aKOHOMAATENb-
cTBa (elepaTHBHOTO TOCYAApPCTBA M IOPHIUYECKON
CHJIbl HOPMATUBHBIX IIPABOBBIX aKTOB, IPUHUMAEMBIX
Ha PErMOHAIbHOM YPOBHE.

PernonanpHOE TPaBOTBOPYECTBO Kak BUJ MPaBO-
TBOPUYECKON NEATEIbHOCTH AOCTaTOYHO JABHO MHC-
MOJIb3yeTCA B IOpUAUYEcKol nuTteparype. OqHUM U3
HamOoyee TMONHBIX NPEACTABISETCS OIpeeeHue,
npemoxeHHoe f. B. 'aiiBopoHCKOH, B COOTBETCTBUU
C KOTOpBIM pErHoHalIbHOE MPaBOTBOPUYECTBO MpE.-
CTaBJISIET COOOH «IPOPECCHOHANBHYIO ACSITEIEHOCTD
YIOJTHOMOYEHHBIX OPraHOB FOCYAapCTBEHHOM BIAacTH
cyonbekra denepannu, HaPaBIeHHYIO Ha Pa3paboTKy
HOpM TIpaBa W JaibHeWIee u3nanue (MpUHITHE, U3-
MEHEHHE, OTMEHY) HOPMAaTHBHBIX MPABOBBIX aKTOB B
mpefenax KOMIIETEHIIMM OPTraHOB BIIACTH CYyOBEKTa
denepanuu ¢ UENbIO YIOBIETBOPEHUS PErHOHATIBHBIX
MOTPeOHOCTE B YypErylnupoBaHWW OOIIECTBEHHBIX
otHomeHu» [3, c. 120]. AKueHTHpOBaHNE BHUMAHHS
Ha IIeJIECBOM Ha3HAYEHUU MPABOBOTO PETYIUPOBAHUS
Ha PETHOHAJIBHOM YPOBHE KaK peryJupoBaHUM, Ha-
[IPaBJICHHOM Ha YJIOBJIECTBOPEHUE PErMOHAIBHBIX I10-
TpeOHOCTEH, OAYEPKUBAET HEOOXOMUMOCTh KOHKpE-
TU3alMU Kpyra BOIPOCOB, COCTABIISIONIUX IPEIMET
BeZieHns cyobekToB Deneparium.

KoHcTuTynImoHHOE 3akpersieHue IpaBOTBOpYE-
CKHX MOJTHOMO4HH cyOhekToB Poccuiickoii denepariuu
MIOCITYKHAJI0 OCHOBaHWEM (HDOPMHUPOBAHHS IpeaMeTa
PErHOHAIBHOTO NMPaBOTBOPYECTBA, HO OCTABHIIO JHC-
KYCCHOHHOE TT0JI€ O KPYT'e BOIPOCOB, OTHOCSIINXCS K
WCKITIOUYMTEIEHOMY BEIeHHIO CyObekToB Denmepanu.
Cr. 71 n ct. 72 Konctutyuuu Poccuiickoit deaeparuu
3aKPEIUISIIOT  BOIIPOCHI, OTHOCSAIIHECS K BEICHHIO
Poccuiickoit ®@enepauuyd U K OpeaMeTaM COBMECT-
Horo BeZieHus1 Poccuiickoit @enepannu u ee cyObek-
TOB. B TO e Bpems cT. 73 Koncturynuu Poccutickoit
®denepannu onpeenseT NpeaMeT BeJeHHs CyObEeKTOB
Poccuiickoit denepanyy Mo 0CTaTOYHOMY IIPUHIIUILY,

3aKperuisisi, 4YTO BHE IpenenoB BeaeHus Poccuiickoit
®enepanuu u nonHomounii Poccuiickoin denepauun
10 MpeJIMeTaM COBMECTHOIO BejieHUsa Poccuiickoit
Oenepanmn u cyosekToB Poccuiickoit ®Dexpeparuu
cyonekThl Poccuiickoit @enepanmu obmagaroT Bcel
MOJHOTOM TOCYyJapCTBEHHOM Biactu. Takxke 4. 3
cT. 11 Koucrutyuuu Poccuiickoit ®egepauuu 3a-
KpEeIUISIeT TOPSIIOK pa3TpaHUYCHHS IPEIMETOB Be-
neHust Ha ocHoBaHuu Konctutynuum Poccuiickoit
®denepanuu, GpenepanbHbIX ¥ HHBIX JOTOBOPOB O Pa3-
TpaHUYEHUU TIPEIMETOB BEICHUS U TTOJTHOMOYHIA.
OnHako ¢enepaTuBHBIC TOTOBOPHI UAYT IO MYTH
OTIPEJCNICHUS TOJTHOMOUUU HCKIIOUYUTEIHHOIO Be-
neHust cyobekToB denmepariiyl 1Mo MPUHIIAITY, 3aKpe-
mieHHoMy B Konctutynuu Poccuiickoit denepanun.
Cr. 3 ®eneparuBHoro gorosopa or 31.03.1992
«JloroBop 0 pasrpaHUYCHUU TMPEIMETOB BEIACHUS U
MTOJTHOMOYHMI MeXIy (enepalibHBIMH OpraHaMu To-
cynapcTBeHHOW Biactu Pocculickoit ®denepauuu u
opraHaMH BJIaCTH Kpaes, o0racTeid, ropogoB MoCKBBI
n Cankr-IlerepOypra Poccuiickoii ®epepauum»
(Bmecre ¢ «lIporokonom k DenepaTUBHOMY [0-
TFOBOPY O pasrpaHUYCHUU NPEIMETOB BEACHHS H
MOJTHOMOYHMI MeXIy (efepalibHBIMH OpPraHaMu To-
cynapcTBeHHOW Biactu Poccuiickoit ®denepauuu u
opraHaMH BJIaCTH Kpaes, 00racTeid, ropogoB MOCKBBI
n Cankr-IlerepOypra Poccuiickoii denepaunu» ot
31.03.1992)!, noanucanHoro 6 kpasmu, 49 obnacrs-
mu Poccuiickoit denepannu, ropogamMmu MoCKBOU U

! ®enmeparuBubiit goroop or 31.03.1992 «JloroBop o
pasrpaHMYeHUH TPEAMETOB BEJICHHS W [OJHOMOYHMI
MeXIy  (QenepanbHBIME ~ OpraHaMH  TOCYHApCTBEHHOM
Baactu Poccuiickoii @enepanu W OpraHaMu  BIIACTH
KpaeB, oOmactelt, roponoB Mocksel u Caskr-IletepOypra
Poccuiickoit  ®eneparmm»y (BMecte ¢ «lIpotokomom k
@enepaTHBHOMY JIOTOBOPY O pa3rpaHUYCHUH IIPEIMETOB
BEJICHHSI M TIOJHOMOYMI Mexay (enepalbHbIMUA OpraHaMu
rocygapctBeHHo Biactu Poccmiickoit  ®epepamyu  u
OpraHamMH BJIACTH KpaeB, oOmacted, TopomoB MOCKBB H
Canxkr-IlerepOypra Poccuiickoit @eneparmmy» ot 31.03.1992)
/I CIIC «KoncynsrantlImocy». URL: https://www.consultant.
ru/document/cons_doc LAW 120323.
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Cankr-lletepOyprom, 3akperuiser npaBuiIo, CONIacHO
KOTOPOMY «BCE€ IMOJHOMOYHMS FOCYJapCTBEHHOW Bia-
CTH, HEe OTHECEHHBIE cornacHo ctarbsaM I u II HacTo-
simero JloroBopa k BeneHHIO (eepabHBIX OPTaHOB
rocynapctBeHHON Bnactu Poccuiickoit ®enepauun
U K COBMECTHOMY BEICHHIO (enepasbHBIX OPTaHOB
rocygapctBeHHoU BiacTu Poccuiickoit denepanuu u
OpPraHOB T'OCYJIapCTBCHHOM BJIacTH Kpaem, oOyacTeid,
roponoB MockBel n Cankr-lleTepOypra, ocymecT-
BJISIIOTCSI OPraHaMM TOCYIapCTBEHHOM BIIACTU Kpaes,
obnacteii, ropogoB Mockebl u Cankr-IleTepOypra
CaMOoCTOATENBHO B cooTBeTcTBUU ¢ KoHcTuTynumen
Poccuiickoit ®enepauun». HopmatuBHoe ompene-
JIGHWE TIpeIMETa BENCHUS pPECIyOIuK B COCTaBe
Poccuiickoit @enepanuu Kak Kpyra BOIPOCOB, BBIXO-
JSIIUX 32 TIOJTHOMOYUS, TIepEIaHHbIe (OTHECCHHBIC)
B BeleHHE (¢eaepalbHbIX OPraHOB TOCYIApPCTBEH-
Hoil Brmactu Poccuiickoit Penepanuu, 3aKperieHO
u B cT. 3 @eneparuBHoro gorosopa ot 31.03.1992
«JloroBop 0 pasrpaHWYEHUN TMPEIMETOB BEIACHUS U
MTOJTHOMOYHI MexX1y (enepanbHBIMH OpraHaMHu To-
cynapcTBeHHOW Biactu Poccuiickoit ®denepauuu u
OpraHaMy BIIACTH CYBEPEHHBIX PECIYOUK B COCTaBe
Poccuiickoit ®eneparnum» (BMecte ¢ «IIpoTokoiom k
denepaTHBHOMY JIOTOBOPY»)?, TIOAMUCAHHOTO 18 pe-
cnyonmukamu Poccuiickoii deneparum.

briaHKeTHBIN XapakTep AUCIO3UMLMN aHaIU3HUpye-
MBIX HOPM MHOPOXAAET HEJOCTATOUHYIO OIpElesIeH-
HOCTb TI0 BOIIPOCAM HCKJIFOUUTEIBHOTO (penepaibHo-
TO BEJCHHUA M COBMECTHOTO (hefepabHOTO BEIEHUS,
HO TIpeXJie BCero — BeleHus: cyobekroB denepanuu
Y BBI3BIBAET MHOTOYHCIICHHBIC HAYYHO-TIPAKTUYCCKHE
muckyccuu [1-10]. OtcyTcTBHE TEpedHs BOIPOCOB
(maxxe OTKPBITOTO), OTHOCSIIEroCs K MpPEAMETy WC-
KJIFOUUTENBHOTO BeJeHusT cyonekToB Denepammm,
CTaBUT BOIPOCHI 00 00BbEME IMPaBOBOTO PETYIHPO-
BaHUSI U BO3MOXKHOCTH MPOSIBICHUSI UHULIUATUBBI CO
CTOpPOHBI CyObekTOB Demepalini, 0 CyIeCTBOBAHUN
«OIEPEKAOIIET0» PErMOHAIBHOTO MPABOTBOPYECTBA
B UCKJIIOUUTEIBHBIX CUTYalUAX, €r0 ONPaBIaHHOCTH
U MECTe B €JUHOW mpaBoBoil cucreme Pocculickoit
®enepanuu. Bmecre ¢ TeM 0TCYyTCTBUE KOHCTUTYIIU-
OHHOTO 3aKpEIUICHUS MePEUHS BOIPOCOB, COCTABIISIO-
[UX TIPEIMET UCKITIOYUTEILHOTO BEACHHS CyOhEKTOB
®denepannu, 3aTpyaHsaeT odecneueHrne He0OX0AUMOTO
Ka4yecTBa ¥ 3((EKTUBHOCTH 3aKOHOJATEIBHBIX U MO
3aKOHHBIX aKTOB CyObekTOB Poccutickoit denepanun.

OTKpBITOCTh U BBICOKAas JUCKYCCUOHHOCTH BO-
Mpoca O pa3rpaHUYEHUU MOJTHOMOYUN B HEKOTOPOU
CTENIEHU KOMIIEHCUPYETCS MpPU3HAHMEM €IWHCTBa
MNPUHIUIIOB TMPABOBOM IMONUTUKHU, BKIIOUYAIOIIUX U
MIPUHITUIIEI TPABOTBOPUECKON NEITEIFHOCTH: 3aKOH-
HOCTb, HAyYHOCTH, MPO(ECCHOHAIN3M, TIACHOCTS,
JEMOKpaTu3M u Jip. Bmecrte ¢ TeM HenoCTaTOYHOCTh

2 MeneparuBHblii gorosop ot 31.03.1992 «JloroBop o
pasrpaHUueHNH TIPEIMETOB BEICHHS U IOIHOMOYUI MEXKTY
(enepaJbHBIMH ~ OPTaHAMH  TOCYIApCTBEHHOH  BIACTH
Poccuiickoit denepanny U opraHaMu BIIACTH CyBEPEHHBIX
pecnyonuk B coctaBe Poccuiickoit deneparun» (BMecte
¢ «IIporoxomom k DenmeparmBHOMY moroBopy») // CIIC
«Koncynsrantllmocy. URL:  https://www.consultant.ru/
document/cons_doc LAW 120324,

3aKOHOJATENIFHOTO OMNpPEAETICHUS HPEAMETHOH 00-
JIACTH PETMOHANBHOTO MPaBOTBOPYECTBA MPUBOIUT K
CTpEMIICHHIO C(HOPMYIUPOBATh CIEUANBHBIE MTPHH-
LUIBl [PAaBOTBOPUECKON [IESITENbHOCTH CyOBEKTOB
®denepannu: npuHIUN quddepeHanuy npaBoTBop-
YECKUX IIOJTHOMOYUH; NMPUHIUII COIVIACOBAHHOCTH U
HETMPOTUBOPEUHBOCTH HOPMATHBHBIX aKTOB CyObeKTa
PO u denepanpHOro 3aKOHONATENBCTBA; MPUHIIMIT
BepxoBeHcTBa KoHcTuTynmu Poccuiickoit @enepanuu
u QeneparbHOrO 3aKOHOJATENIbCTBA B PETHOHAIBHOM
MIPaBOTBOPUYECTBE; MPUHIIUIT €AUHCTBA CHCTEMBI TIpa-
BOBBIX aKTOB B Poccutickoit @enepaiuu. Bmecre ¢ Tem
JaHHBIN TTOIX0J HE CHUMAET MPOOIEMBI ONIpeIeTICHUS
PO M MecTa PEerMOHaJBFHOIO MPAaBOTBOPYECTBA B
eauHoi cucteMe npasa Poccuiickoit denepannu. 1o
KacaeTcsl He TOJIBKO 3aKOHOJATEeNIbHON AeATENbHOCTH
Ha YPOBHE PETHOHOB, HO M BCETO MPAaBOTBOPUYECKOTO
npolecca, BKI04as HOA3aKOHHYI0 HOPMOTBOPYECKYIO
JesITeNbHOCTh (eiepabHbIX OPTaHOB MCIIONHHUTEIb-
HOW BiacTu cyonekToB Denmepanuu. Kak mokazana
HEIaBH:S NPAKTHKA IPABOBOIO PETYIUPOBAHUS B yC-
JOBUSAX (OPMUPOBAHUSI HOBBIX «IOABHKHBIX» cep
OOIIIECTBEHHBIX OTHOIICHHUIT’, TIOBBIIICHHE Ka4eCTBa
HOPMOTBOPYECKOI JIEATEIbHOCTH OPTaHOB BIIACTH
cyobekroB denepannu BO3MOXKHO IPH yCIIOBUU BBE-
JICHUs 3aKOHOJIATENIbHOTO 3aKperyIieHusl IpaB U 00s-
3aHHOCTeH CyObhEKTOB PAaBOTBOPUYECKON M TOA3AKOH-
HOW HOPMOTBOPYECKOW AEATEIBHOCTH; OIpaHHYCHHUS
MpeaMeTa MPaBoOBOTO PEryIMPOBAHUS U ONPEAeIeHUs
€IMHOT0 MOHATUIHOIO ammnapara; ONpelnesIeHUs eau-
HBIX METOJIOB MIPABOBOTO PErYIUPOBAHUS, UCIIONB3Y-
eMbIX cyObekTamMu Denepaniuu B paMKax HOPMOTBOP-
YECKOHN NEATENBHOCTH.

K coxanenuto, cioxuBIIasics MPaKTUKa PEruo-
HaJBHHOTO TPAaBOTBOPYECTBA MOKA3hIBAET, YTO HEIO-
CTaTKU MPABOTBOPYECKON IOPUINYECKON TEXHUKH Ha
ypoBHe cyObekToB Denepanin 3a4acTyio MPUBOIAT K
IyOIIMPOBAHHMIO TTOJIOKEHUH (e/iepatbHOr0 3aKOHO A~
TEJbCTBA, & HEONPEAETICHHOCTh IPEAMETa IIPaBOBOTO
perynmupoBanusi cyObekta Denmepauuu (opMupyeT
MPAKTHKY 3aKOHOAATENbHOTO pETYIHPOBAaHUS BO-
MIPOCOB, KOTOPbIE MOTYT OBIThH OIPEAEIICHbI B paMKax
MOJI3aKOHHOTO HOPMOTBOpYecTBa. Tak, Harpumep,
B Camapckoir ob6mactu 27.06.2023 mpuHAT 3akoH
Camapckoit obnactu Ne 44-I'1 «O BHeceHMH H3Me-
HeHus B crarbio 2.1 3akona Camapckoii obnactu «O
NaMATHBIX JaTax W MpasfHuuHbBIX JHIX Camapckoi
obmactu»*, yCTaHOBMBIIMIA MTpa3aHOBaHue «J[Hs Oas-
Ha — 25 aBrycra». B aToil cBA3U OompeneneHue Kpyra
BOIPOCOB, OTHOCSIIIUXCA K UCKIIIOUUTEIILHOMY BeJie-
HUIO CyObekToB Denepanuu, mo3BOIIIO OBl HE TONh-
KO M30exaTh MpodiieM ITyOIUpoBaHHOCTH HOPMATHUB-

3 Peyb WAET O PErHOHAIBHON MPABOTBOPYECKON
JIesITebHOCTH B cdepe  TPOTUBOACHUCTBUS  POCTY
COLIMANIbHO OMNAacHBIX 3a00NeBaHWii, B TOM 4YHCIE B
YCIIOBHSIX PACIPOCTPAHCHUS] KOPOHABUPYCHON WHQEKIHH
COVID-19.

4 3akon Camapckoit obmactu Ne 44-I71 «O BHeceHWH
u3MeHeHuss B cratbio 2.1 3axkona Camapckoil oOnacTu
«O maMATHBIX JaraX W Mpa3gHUYHBIX OHAX Camapckoin
obmactuy. URL: https://sam-pravo.ru/zakon/2023/06/29/n-
44-gd.
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HBIX TIOJIOKEHUH (heepallbHOTO 3aKOHOAATENbCTBA,
HO U copMupoBaTh Oojee F3PPEKTUBHYIO NPAKTHKY
3aKOHOMIATEIPHOTO M TIOA3aKOHHOTO HOPMAaTHBHOTO
peTyIupOBaHHs OOIIECTBEHHBIX OTHOIICHUH C LIETBI0
YIAOBJICTBOPECHUS PETUOHATIBHBIX TOTPEOHOCTEH.

Ha ypoBHe cyObekToB Demepaliiii 3aKOHOTBOP-
YECTBO PETyJIUpPYeTCs KOHCTUTYLMSIMH WM YCTaBa-
MU U 3aKoHamH cyOnekToB Poccuiickoit denepannu.
B Camapckoii obmactu aeitctByroT 3akoH CaMapcKoid
obomact or 07.07.2000 Ne 28-IZ1 «O HopmaTus-
HBIX MPaBOBbIX akTax Camapckoil oOmactm»’ U 3akoH
Camapckoit o6mact ot 10.05.1995 Ne 3-I'J[ «O mo-
psiAKe OIMyONMKOBAaHUS W BCTYIUICHUS B CHIIY 3aKOHOB
Camapckoii 00macTd W MHBIX HOPMAaTHBHBIX IIPaBO-
BBIX aKTOB, TPUHATHIX OpraHaMH 3aKOHOMATEILHOM
U HUCHONHUTENbHOH BiaacTH Camapckoll o6macTi»®,
OTIPENIEIISIONINE TOHATHE HOPMATHUBHOIO IPAaBOBOTO
akra Camapckodl 00NacTH, yCTaHABIUBAIOIINE CHCTE-
My HOpPMAaTHBHBIX TPaBOBBIX akToB Camapckoil 00-
JIACTH, OMPEACISIONTNEe BUABI HOPMATHUBHBIX IPABO-
BeIX akToB Camapckoil OOJIacTH, peTryIHPYIOIIHE
BONPOCHL, CBSI3aHHBIE C MPUHATUEM U JIEHCTBUEM
HOPMAaTHBHBIX TPaBOBBIX akToB Camapckoil o0na-
CTH, a TaKXXe ONPENEIIONINe CIIOCOObI MX ydeTa |
cuctemaruzanuu. Ho, K coXaleHuio, KOHKpEeTH3a-
oYs TpeaMeTa BEICHHSI PETHOHAIBLHOTO IPABOTBOP-
YecTBa TAaKKe OCTAaeTCs B IMOJIe MPaBOBOTO Mpolerna.
OpHako Jake B YCIOBHUSIX OIPENENCHUS BOIPOCOB
HCKJTFOYMTENILHOTO BeZicHUsT cyObekToB denepanuu
[0 OCTAaTOYHOMY MPHUHIUITY HEOOXOINMO OTMETHUTh
BBICOKYIO aKTHBHOCTh PETHOHAIBHOTO 3aKOHO[a-
TenpHOTO TIporiecca. Camapckas ryOepHCKas ayma
3a mepuon ¢ 1998 roma mpuHsia Goinee 2500 3ako-
HoB Camapckoii obmacty’ (MOIABISIONIEE OONBIINH-
CTBO KOTOpBIX (79 %) OBUIO CBSI3aHO C BHECEHHEM
M3MEHEHUI W TIONPABOK B paHEe IMPHHATOE 3aKOHO-
nmarenscTBo Camapckoit obOmactu). AHamu3 NeicTBy-
IOLIEro 3aKoHoAaTenbcTBa Camapckoil o0nacTH Io-
Kazaj, 4TO MPEeJMETHYI0 O0JacTh 3aKOHONATEIIHHOTO
perynupoBaHus AaHHOTO cyObekta Demeparuu co-
CTaBJISIIOT CJIEAYIOUINE BOMPOCHI: 3aKOHOAATEIHCTBO
0 KOHCTUTYITMOHHOM cTpoe; Pedepermym. Bribopsr.
WzbuparensHas cucteMa; MecTHOe caMOyITpaBJIeHUE,
3aKkoHONATENBCTBO 00 OCHOBax TOCYIApCTBEHHOTO
ynpasnenust; [ocynapcTBerHas ciyx6a B Poccuiickoit
Oenepanunu; AIMUHUCTPATUBHBIC IPaBOHAPYIICHUS
U aJMHHHUCTPATUBHAS OTBETCTBEHHOCTH; JKHIIUIIIHO-
KOMMYHAQJIBHOE€  XO3SIIICTBO;  3aKOHOAATENbCTBO O
TpyJle M 3aHATOCTH HACENCHMsS, 3aKOHOAATEIHCTBO
3 3akon Camapckoit obnactu ot 07.07.2000 Ne 28-TJ] «O
HOPMAaTUBHBIX MpPaBOBBIX akTax Camapckoil o6macTm».
URL: http://pravo.gov.ru/proxy/ips/?doc_itself=&infostr=
x07q8+zl7flg7vLu4fDg5uDI8VH/IO31I0Ig7+7x6+Xk7eX
pIPDI50Dq9ujo&backlink=1&nd=156010815&page=1&r
dk=14#10.
¢ 3akon Camapckoii obmactu ot 10.05.1995 Ne 3-I]]
«O MOpAIAKE OHY6J'H/IKOB3HI/I$[ U BCTYIUICHHUA B CHUITY
3aKOHOB CaMapCKOﬁ o0JIacTH M HMHBIX HOPMAaTUBHBIX
MPaBOBbIX AKTOB, HNPUHATBIX OpTraHAMH 3aKOHOAATCIIbHOU
1 ucnonHuTensHON Biaactu Camapckoit obmactm». URL:
http://pravo.gov.ru/proxy/ips/?docbody=&prevDoc=15602
3902&backlink=1&&nd=156019664.

7 3Bakonbl Camapckoii obmactu. URL: http:/pravo.
samregion.ru/?s=&category name=zakony.

O COIMaJIbHOM OOECIeYeHNH; 3aKOHOAATEIhCTBO
o ¢unancax; I[IpombinuieHHOCTh; CTPOUTEIBCTRO;
Tpancropr; 3akoHOIATENLCTBO 00 OXpaHE OKpy-
JKarouie npupoaHoil  cpenpl; Mcmonb3oBaHue U
oXpaHa 3eMenb;, lcrmonp30BaHHME H OXpaHa MpH-
POIHBIX pPecypcoB; 3aKOHOMATEILCTBO 00 00pazo-
BaHWM, HAayKe, KyJIbType; 3aKOHOAATeIhCTBO O 3/pa-
BOOXpaHEHHH, (PU3MYECCKONW KYIBType, CIOpTe |
Typu3Me; 3aKOHOIATEIILCTBO O OE30IMaCHOCTH U OXpa-
He mpasonopsaka; IlpaBocynue; Ilpokyparypa. Op-
raHel roctuiu. AnaBokarypa. Horapuar; Mexmy-
HapOJHbBIE OTHOMICHHUS. MeXTyHapoaHOe MPaBo U Apy-
rue. Beero 30 oCHOBHBIX HalpaBiIeHUI PaBOBOTO pe-
T'YJUPOBAHUS, YUUTBIBAIOIIUX CICHU(BHUKY PETHOHAIIb-
HBIX TIOTPeOHOCTEH.

[IpencraBienHas auarpaMMa HarsIIHO JEMOH-
CTPHUPYET TPOTIOPIIMOHAIIEHOE pacIpeeICHne Ka-
TETOpHUH TPHHUMAEMOTO PETHOHAIHLHOTO 3aKOHOMAA-
TENBCTBA, IJIE€ OUYEBHUAHOE IUIAUPYIOUIEE 3HAYCHUE
NPUHAICKUT 6 HaIpaBICHUSIM, CyYMMapHO CO-
cTaBisiromuM 78 % oO0miero umcina MpUHSATHIX 3a-
koHOB Camapckoli 00JIacCTH 3a paccMaTpUBacMbIN
mepuon. Peur wWIOeT o TakMX HampaBICHUSAX, Kak:
010.000.000 3akoHOAATENBCTBO O KOHCTUTYLTUOHHOM
ctpoe; 080.000.000 3akoHOMATENHLCTBO O (hPUHAHCAX;
070.000.000 3axoHODATEIHCTBO O COIMAIEHOM O0e-
crmeuenun; 020.000.000 3akoHomaTenbcTBO 00 OC-
HOBax rocyaapctBenHoro ympasienus; 090.000.000
3aKOHOAATEIIFCTBO O XO3SIMCTBCHHOM NEATCIHLHOCTH;
010.150.000 MectHOE caMoyTpaBiIEeHUE.

CoBpeMeHHOE PETHOHATHHOE MPAaBOTBOPIECTBO Ha-
XOIUTCS B IOCTaTOYHO aKTUBHOM (pase, 9To MO3BOISET
BBIJICJIUTh OIPEJICIICHHBIC TCHACHIIMA €r0 Pa3BUTHSL.
Bo-niepBhIX, pernoHaIbHOE MPABOTBOPUECTBO Xapak-
TepU3yeT BHICOKAs IIPAaBOTBOPUYECKA AKTHBHOCTH BBIC-
IIKMX JOJDKHOCTHBIX JiHil cyObekToB Deneparuu. Tak, B
niepuoz ¢ 01.01.2023 mo 10.10.2023 Gsw10 ipuHsATO 60-
nee 150 mocranoBnenuii ryoepuaropa Camapckoii 06-
nactu®. D10 00yCIIOBIEHO B TIEPBYIO O4Yepe/ib 0CO00M
POJIBIO I71aB CYOBEKTOB B MIPABOIIPHUMEHHUTEIBEHOM TIPO-
IIECCE ¥ OTBETCTBEHHOCTHIO B 00CCIICUCHUH UHTEPECOB
pernoHa. B 3ToM cMEBICITE TTOJ[3aKOHHOE PErHOHATEHOE
MPaBOTBOPYECTBO BO MHOTOM SIBIISIETCS OTIPEIEIsIO-
UM B PETHOHAIHHOM 3aKOHONATEIHLHOM IPOIIECCE.
Bo-BTOpBIX, permoHanbHOE 3aKOHOAATEIHCTBO TIpe-
TEpIIeBAacT BHECEHHWE MHOTOYUCIICHHBIX MOIPAaBOK
n m3MeHeHnd. Camapckasi TyOepHCKasi Jiyma TOJBKO
3a mocienHue 5 yer npuHsiia 6onmee 500 mompaBok,
a c stHBaps 2023 roga o Hactosiee BpeMs — 53. MoxHO
MIPEOIOKHUTh, YTO MOMOOHAsT 3aKOHOAATENIbHAS aK-
TUBHOCTB 00YCIIOBIIEHa HEOOXOAUMOCTBIO TPUBEACHUS
PErHOHANILHOTO 3aKOHOAATENBCTBA B COOTBETCTBHUE C
AKTUBHO HW3MEHSIONMMCS  (periepaibHbIM  3aKOHOa-
TEBCTBOM, a TaK)Ke Pa3BUTHEM PETHOHAIBHBIX OTHO-
IICHUH, crier(uKa KOTOPBIX JTOJDKHA OBITh OTpakeHa
Ha YPOBHE HOPMAaTHBHBIX IPABOBBIX aKTOB CYOBEKTOB
®deneparmu. B-TpeTbux, MpaBOTBOpUECKas IOPHIIUE-
CKasl TEXHUKA PETHOHAIBHOTO YPOBHS MOCTOSHHO CO-
BEPIIICHCTBYETCsI. BMecTe ¢ TeM CyOBeKThI TTPaBOTBOP-

8 TlocranoBmennst TyGepuatopa Camapckoit obGmac-

ti. URL: http://pravo.samregion.ru/?s=&category name=
postanovleniya-gubernatora.
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Pucynok — 3axonsr Camapckoii obnactu B 1998-2023 rogax
Figure — Laws of the Samara region in 1998-2023

YecTBa pETHOHAJIBLHOTO YPOBHS B TEKCTE HOPMATUBHBIX
[IPaBOBBIX AKTOB HE BCErJa YCTaHABJIUBAIOT LEIM U
3a7laqyd MIPABOBOTO PETYIUPOBAHMS, UCTIONB3YIOT YHU-
(¢unMpoBaHHbIE MPABOBbIE ACHUHUIMHU, COOIIONAIOT
IIpaBWia CTPYKTypUPOBAHUS HOPMATHBHOIO IIPAaBO-
BOTO aKTa, 3aKPEIIIIOT MEXaHU3MBbl 0OeCIIeueH s pe-
QIIM3alWHU MPABOBBIX MOJOXKEHUH PErHOHAJBLHOTO 3a-
KoHozaresbcTBa. Ilomaraem, 4To COBEPIIEHCTBOBAHHE
HOPMaTUBHBIX PaBOBBIX aKTOB CyObekTOB Deneparn
MOXET 6I>ITI> CBA3aHO C ITOBBIIIECHUEM OTKPBLITOCTH 3aKO-
HOJATENFHOTO TpoIiecca, pa3padoTKON peKoMeHIani
MIPAaBOTBOPUECKOM IOPUINUECKOH TEXHUKH, YCTAHOBIIC-
HUEM OCHOBAHUH U MOPSIKA TPOBEIECHUS SKCIEPTU3BI
HOPMAaTUBHBIX MNpPaBOBbIX akToB. Hampumep, 3axon
Camapckoii oomactu ot 07.07.2000 Ne 28-T'J] «O HOp-
MAaTUBHBIX IpaBOBBIX akTax Camapckoil obGmactmy’
3aKperuisieT B CT. 5.1 TpeboBaHue 00s3aTeIbHOM 3KC-
MEPTU3bl HOPMATUBHBIX IPABOBBIX aKTOB CaMapcKoi

° 3Bakon Camapckoii obmactu ot 07.07.2000 Ne 28-TJ] «O
HOPMAaTHBHBIX PaBoBbIX akTax Camapckoii oomactm». URL:
http://pravo.gov.ru/proxy/ips/?doc_itself=&infostr=xO7q8+
zI7f1g7vLu4fDg5uDI8VH/IO31101g7+7x6+Xk7eXpIPDISO
Dq9ujo&backlink=1&nd=156010815&page=1&rdk=14#I0.

Bubauorpaduueckuii cnucox

o0nacTy, 3aTparvBaroOlIMX BOIPOCH OCYIIECTBICHHS
[peANPUHUMATENBCKON U MHBECTULIMOHHON JesTeNb-
HOCTH.

[Ipencrapnsercs, 4YTO aHalu3 CIOXKUBIIEHCS
[PaKTUKH PErHOHAIBHOIO IPaBOTBOPUYECTBA MO-
XKET BBICTYNIUTH OCHOBaHHUEM [JIsl OINpeAeseHUs
npenMera BefeHUs cyobekToB Denepanuu u obe-
crieunTh Haunbosiee 3dQdekTUBHOE ympaBlIeHUE B
npenenax KOMIIETCHIMH OPTraHOB BIAcTH CyObeKTa
®denepanu ¢ HeNbI0 YAOBICTBOPEHUS PErHOHAIb-
HBIX TToTpebHOoCcTel. denepaTnBHOE TOCYIapCTBEH-
Hoe ycTpoiicTBo Poccuiickoit denepanun npeamo-
naraet (OpMHpOBaHHE EIMHOW CUCTEMBI TpaBa, B
paMKax KOTOPOH pErnoHaJIbHOE MPaBOTBOPUECTBO
BBICTYIIaeT MPOAOJIKEHUEM (eaepalbHOTO MpaBa,
YUHTBIBAIOLIETO B CBOEM COJCPKAHHUU CIEenUu(PUKY
n ocobeHHocTH cyObekToB Denepannn. EnuHCTBO
CHUCTEMBI paBa BKIIOYAET B ce0sl KaKk eAMHCTBO 1ie-
Jiel, 3aJ1a4, IPUHIUIIOB MPAaBOTBOPUECKOH JesITeIb-
HOCTH B MaciuTabe Bcei CTpaHbl, TaK U €AMHCTBO
MPUEMOB, CITOCOOOB M CPEACTB IOPUINIECKON TIpa-
BOTBOPYECKOH TEXHUKH KaK Ha (heepasbHOM, TaK U
Ha PEerHOHAIBHOM ypOBHE.
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AHHOTanusi: B crarke paccmarpuBaroTcsi BOIPOCH! peajiM3alliil OJHOTO W3 PENpPOAYKTHBHBIX IMpPaB — MPUMEHEHHS
9KCTPAKOPIIOPAIEHOTO OTLIOAOTBOPEHU. [IpaBo nMeTh eTeit iBnseTcst OMHNM U3 (hyHIaMEHTaIbHBIX KOHCTUTYIMOHHBIX
npaB. [loguepkuBaercs, yto ucnons3oBanne JKO sBnsgeTCs BBIHY)KACHHOW Mepoil A CympyroB (CeMEHHBIX Iap),
MTOCKOJIBKY 10 MEAMIIMHCKUM TMOKa3aHHUSIM HE MPEACTaBISETCS BO3MOXKHBIM 3ayaTHe JeTel ecTeCTBEHHBIM IyTeM. Bee
Oomee mpeoOmamaromeil craHOBUTCA TOYKa 3peHHs, yTo DOKO Kak pe3ynbTarT JOCTIDKEHHH OMOMENWIMHEI SBISICTCS
OOILIECTBEHHBIM 0JIarOM; XOTS U B MEHbIIIEH CTEIIEHH, HO 3ByYaT I'0oJ0ca O TOM, YTO HaJIM4YKe JIETEH SIBISETCS CBOETO posia
JonroM repex obmectsoM. OOIIENpU3HAHHBIM SIBISETCS ITOX0/, cortacHo kotopoMy OKO Henb3si MCTIONB30BaTh IS
BEIOOpa TOMa pebeHKa, ero KakuxX-In00 (HGU3NIECKIX XapaKTepPUCTHK. DTO MOAYEPKUBAET IIEHHOCTh 00mIero Oiara, a He
NPUOPHUTET BHIOOPA OTACIEHOTO CyObeKTa. YMBIIIJICHHBIA BRIOOD 1MoJIa OyayIiero peOeHKa — IMyTh K MaryOHO# Ir'eHaepHOi
JMCIPOIIOPIMU. B KOHTEKCTEe MOpaIbHOTO CTaTyca 4YeJIOBeYeCKOoro SMOpHOHA NMPHU3HAHO, YTO PACTUTh SMOpHOH Oojee
14 nmeit m 3aTeM pa3pymiaTh 3THYECKH HempuemieMo. OOpamaeTcsi BHUMAaHUE Ha BO3HUKAIOIINE Ha MPAKTHKE CIIOPHI
OTHOCHTENFHO BO3MOKHOTO npuMeHeHust DKO, B ToM 4uciie nociie pactop:keHus: Opaka. BHOCSATCs mpeanoxeHus 1o
COBEPIICHCTBOBAHUIO TPAX/IAHCKOTO M MHOTO 3aKOHOJATENBCTBAa M IPaBONPUMEHHUTENILHON MpakTHKH. B gacTHOCTH,
IIPEAYyCMOTPETH, YTO HACIEAHNUKAMH T10 3aBEIAHHIO M 3aKOHY MOTYT OBITH B TOM YHCJIE TPayKIaHe, 3a9aThIe B COOTBETCTBUA
C COIVIALlIEHUEM MEXIy JKEHIIHMHOW M MYXXYMHOW 00 WCIOJBb30BaHMHU €ro Ouomarepuala Jyis 3KCTPaKOpHOpPaIbHOTO
OIUTOJIOTBOPEHHSI B TEUEHHE LIECTH MECSIIEB MOCIIE €r0 CMEPTH M POJMBIIMECS XHUBBIMHU MOCIIE OTKPBITHS HACIEICTBA.
BecruiatHoe XpaHEeHHE MONOBBIX KJIETOK JIOJDKHO OBITH OOECIICUYEHO COTPYIHHKAM IIPABOOXPAHHUTEIBHBIX OpPTaHOB,
HpO(I)CCCI/IOHaHBHBIM BOCHHOCJIYKalllUM 1 BOCHHOCIYXAalllUM, BBIMTOJIHAOIIUM JOJIT B «TOPAYUX TOUKAX), COTPYAHUKAM
MHuHHCTEPCTBA IO YPE3BbIYAHHBIM CUTYallMsIM U T. . TIPH YCJIOBHHM, YTO y HHUX ITIOKa HET AeTed. B MHBIX ciydasx ux
XpaHEHHE MOXKET OCYIIECTBIATHCA 3a ILIATY.
KioueBble ci1oBa: comMaTyeckue pasa; paBo UMETh JAETeil; penpoAyKTHBHBIE IPaBa; PENPOLYKTUBHBIC TEXHOJIOTHH;
Gecruioane; SKCTPaKopIopaIbHOE OIUIOA0TBOPEHHUE; BEIOOP JOHOPA; MTPaBa YeI0BEUECKOTro 3MOPHOHA.
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Abstract: The article deals with the issues of realization of one of the reproductive rights — the use of in vitro fertilization.
The right to have children is one of the fundamental constitutional rights. It is emphasized that the use of IVF is a forced
measure for spouses (married couples), since it is not possible to conceive children naturally due to medical indications.
The point of view that IVF as a result of biomedical advances is becoming more and more predominant; although to a
lesser extent, there are voices that have children is a kind of duty to society. It is generally accepted that IVF should not
be used to choose the sex of a child, or any of its physical characteristics. This emphasizes the value of the common good,
rather than the priority of an individual subject’s choice. The deliberate choice of the sex of an unborn child is a pathway
to pernicious gender imbalance. In the context of the moral status of the human embryo, it is recognized that raising an
embryo for more than 14 days and then destroying it is ethically unacceptable. Attention is drawn to the disputes arising in
practice concerning the possible use of IVF, including after the dissolution of a marriage. Proposals are made to improve
civil and other legislation and law enforcement practice. In particular, to provide that heirs under the will and the law
may include citizens conceived in accordance with an agreement between a woman and a man to use his biomaterial for
in vitro fertilization within six months after his death and born alive after the opening of the inheritance. Free storage of
gametes must be provided to law enforcement officers, professional servicemen and servicemen performing duty in «hot
spots», employees of the Ministry of Emergency Situations, etc., provided that they do not yet have children. In other
cases, they can be kept for a fee.

Key words: somatic rights; right to have children; reproductive rights; reproductive technology; infertility; in vitro
fertilization; donor choice; human embryo rights.
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OnHUM W3 BaXHEHIIUX KOHCTHTYIIMOHHBIX ITIPaB
YeJloBeKa SBIAETCS MPaBO UMETHh JAeTeil. 31ech Ierno
HE TOJIBKO B YaCTHOM (JIMYHOM) WHTepece (TpaBe Ha
JIETOPOXKJEHHE), HO M TOCY/JapCTBEHHOM: COBPEMEH-
HBIE TOCYAAapCTBA C YYETOM IEPCIIEKTUB CBOETO pa3-
BHUTHSl TPUHUMAIOT KOMIUIEKC Mep, HaIlpaBICHHBIX
Ha o0ecreueHne CBOCH jaeMorpaduieckoit Oe3omac-
HocTH. Jlaxke B uncTo (popMaIbHOM acmeKTe MOKHO
OTMETHUTb, YTO HAJTMYUE HAPOAA — ITO HEOTHEMIIEMBII
npu3HaK rocyaapctsa. [ocymapcTBo ¢ Oosnblield uuc-
JIEHHOCTHIO HACEJIeHNs, 0COOEHHO KOT/Ia B €0 CTPYK-
Type OoJblle AeTed M MOJOAEKH, UMEET OONbLIne
[I€PCTIEKTUBBI JIUISI pa3BUTHSL.

BaxupiM cpencTBoM 0OpeTeHHS BO3MOXKHOCTH
MMETh JEeTeH SBNAETCA SKCTPaKopropaabHOE OILIo-
notBopenue (IKO). BnepBrie peOeHOK OBUT POXKICH
onaromapss OKO B 1978 romy B BemukoOpuranum.
B mocnenytomem neBouka, poxkaeHHas B 1978 romy
«¥3 TIPOOUPKU», CTAB B3POCIOH, POIMIIa €CTECTBEH-
HbIM IyTeM B 2004 roxy pebenka. To ecTb 3TO He TO-
BJIHMAJIO Ha JCTOPOAHYIO (PYHKIHMIO >KEHIIWHBI, XOTS
HEKOTOpPBIE OMACEHHS IO TTOBOTY Pa3BUTHS TaKHX JIIO-
JIeH BRICKA3BIBAIOTCS, O YeM OyJIeT CKa3aHO HIDKE.

3amMeTUM, 4YTO H3YyYE€HHE METOJI0B BCIIOMOTa-
TEeNBbHBIX PENPONYKTUBHBIX TEXHOJIOTHH Hada-
J0Cch He B XX BEKe, KaKk 4acTo Iojarampt, a B XIX
Beke. MccnenoBarenn ynoMuHaT AokTopa Walter
Heape, npodeccopa KemOpumxckoro yHuBepcuTe-
Ta, COOOMIMBIIETO 00 YIauHBIX SKCIIEPUMEHTaX IO
repeHocy 3MOpHOHOB OT OJHOTO JKUBOTHOTO APY-
TOMY C TOCJEIYIOIUM POXKICHHEM XKHU3HECTIOCO0-
HOTO MmoTtoMcTBa [1].

AmpoOupoBaHHas METOAMKA 3a4yaTvs NEeTeH IIo-
CPEICTBOM TaKOW BCIOMOTATEIbHOW PENpOILyKTHB-
HOW TEXHOJIOTMM B JAJIbHEHIIEM MOJIy4YWsia pacIipo-
CTpaHEeHHe, MOJIOXKIIIAa Ha9aJo Ui OypHOTO Pa3BUTHS

«noxu IKO», Tak Kak, K COXaJICHHUIO, MHOTHE CY-
MPY’KECKUE Mapbl HE MOTYT UMETh JIETEH.

Hackonbko BaykHA 3Ta TEXHOJIOTHS IS YeJIOBEUe-
CTBa, MOXKHO CY/IUTh 110 TOMY, YTO 32 OTPAOOTaHHYIO U
peanu30BaHHYIO TEXHOJIOTHIO HCKYCCTBEHHOTO OTLIO-
noTBopeHus in vitro Oputanenr PoGept Ixeddpu
OnBapac B 2010 rony cran naypearom HobeneBckoit
peMuu 1o (PU3UOJIOTUU U MEAMIIUHE.

[lon BusHUEM yCKOPEHUS pUTMa HAy9IHBIX HICCIIe-
JIOBaHUH B OOJIACTY TEHHOW MHXXCHEPUH, TPAHCIUIAH-
TOJIOTUH, OMOMEIUIIMHBI BBICKA3bIBAIOTCS MHEHHS O
TOM, 9TO (PM3WYECKasi IIPHUPOAA» YEIOBEKa HE OCTa-
eTcs 4eM-To Hem3MeHHbIM. Kak 3ameuaer I1. A. Ta-
JOKUKYpPOaHOBa, TEXHOJOI'MYECKUE MOCTIIKECHHS Ha-
TIOJTHSIOT HOBBIM COJZIEP)KaHUEM TE3HC O TOM, UTO «4e-
JIOBEK €CTh COOCTBEHHBII MPOEKT», MOXKET OBITh I0-
HAT BIIOJTHE OYKBaJIBHO [2, c. 164].

CoxpaHAIOTCA CHOPHl O MOPAJIBHOM acleKTe B
cdepe DKO. Bcee Oonee npeobiamaroieii CraHOBUTCS
Touka 3peHns, 4To IKO Kak pe3ynpraTr J0CTHKCHUH
OMOMEITUIINHBI SBISIETCS OOUIECTBEHHBIM OIaroM;
XOTSI ¥ B MEHBIIICH CTETICHH, HO 3BYYar rojoca O TOM,
YTO HAJIWYUE AETEH SABISETCS CBOETO poja JOJITOM
repe;; OOIIECTBOM, MPOBOMUTCS KOHTPATUTAIUS I10
MOBOAY «IBMXKEHUs» danidpu (ceMbs 0e3 nereit).
[lonnepxuBaeM MACI0 AKTUBHOTO TPOTHUBOCTOSHUS
MpoIaraxjie Takoro oopasa K1U3HU.

B Poccwiickoit ®enmeparun OecroionueM CTpaja-
eT KaKas IiecTast )KeHIHA (DepTHIHHOTO BO3pacTa,
aHaJIOTUYHAsl CUTyallus CIOXWIach U B PecryOnuke
Benapych. Otu 1iudpsl HAXOIATCS B paMKax TeX Cpe-
HUX BeJIMYMH, XapaKTepHBIX IS JPYTHX TOCYIapCTB,
KOTOpBIE Ha3bIBaeT BeeMupHas opraHu3anst 3ApaBooX-
panenus. boree Toro, oTMedaeTcs, 4To 4acToTa Oec-
wioaus B Opake, pocturatomas 15 %, He xapakrepu-
3yeTcsl TeHACHIMEH K cHibKeHuto [3, c. 3]. Omgnako
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HEKOTOPBIE NCCIIEOBATENN HA3BIBAIOT €IIe OOJIBIIYIO
uugpy OecruionHbix OpakoB — ot 8 u 10 29 % [4, c. 3].
[lo manHBIM HEKOTOPHIX MccnenoBarenel, kK 2018 ro-
oy B Poccuiickoii ®enepanuy HACUUTHIBAJIOCH OKO-
J10 5,5 MUJJTMOHA CEMEM, B KOTOPBIX HE OBLIO JCTEH.
Cormnacumcsi, 4T0 3TO IPUIMHSAET MOPAJIbHYIO TPaBMY
CyIpyram, OJM3KAM POJICTBEHHUKaM [5, c. 9].

Cpenu npuymH Oecrionnsi OOBIYHO HA3BIBAIOT CO-
CTOSIHHE 3/I0POBbsl JKEHIIMH. B KadecTBe OCHOBHBIX
(akTopoB OecIuIonNs Ha3bIBAIOT HAJTHYHE Y KEHIIUH
SHIOKPUHHON MATONIOTHH — 0K0j10 40 %, cMenaHHbIH
(hakrop Gecrmoaust cocrasisiet 35 % [6, c. 24]. Xots
Ha/I0 NpU3HATh, YTO HEBO3MOXKHOCTD 3a4aTh peOeHKa
gacTto 0o0ycioBieHa Oe3pa3iuYHbIM OTHOIIECHWEM U
MY>X4UH K cBoeMy 370poBb0. DKO mpenocrasmisieT
napam IIaHc NpeoaoieTh Oecrionue.

Kak cmnpaBemBo 3amedeHo, OecIUIONHBIN Opak
HUMEET HE TOJIbKO MEIUIMHCKUE, HO M COLIMAJIbHbIC, a
Takxke o0IIerocyjapcTBeHHbIe Mpodaemsl [3, c. 3].

B Poccuiickoit ®eneparun  u  PecmyOnuke
Benapycs neiicTBYIOT crienuanbHBIE aKThI, PEryJH-
pYIOIIHE OTHOUICHUS B paccMaTpUBaeMOil 001acTH.
Cpenn Hux HazoBeM 3akoH PD «OO6 ocHOBax oxpa-
HBI 370pOBbs rpaxknan B Poccuiickoir ®denepanuny,
[Topsnok MCIONB30BaHMs BCIIOMOTATENBHBIX PEIpo-
IOYKTUBHBIX TEXHOJIOTHH, IPOTUBONIOKA3aHU U OTpa-
HUYEHHA K UX NPUMEHEHHIO, YTBEPXKICHHBIA MpH-
Ka3oM MUHHUCTEpCTBa 3apaBooXpaHeHus oT 31 uroms
2020 r. Ne 803H. B ynomsinytoMm 3akone PD pemensl
KJIFOUYEBBIE BOIIPOCHI OCYIECTBIEHUSI BCIIOMOTaTENb-
HBIX PETPOAYKTUBHBIX TEXHOJIOTHIA, a BCE IeTaIbHbBIE
Bompockl — B Ha3BaHHOM llopsioke. B PecnyOmuke
benapycs, nomumo 3akoHa «O 31paBOOXpaHEHHM»,
KOTOPBI TakXe YIMOMHHAaET BO3MOXKHOCTH IpHMe-
HEHUS HAa3BaHHBIX TEXHOJOTUU, AEUCTBYeT 3akKOH
«O BcrIOMOTraTeNbHbIX PENPOAYKTUBHBIX TEXHOJIOTH-
ax». B cT. 6 qarHOTO 3aKOHA yKa3aHbI JINIA, KOTOPHIE
MOTYT BOCIIOJIb30BaTbCS BCIIOMOTATEIIbHBIMHU PEIPO-
nyktuBHbIMH TexHonorussMu (BPT). Ilpu stom skc-
TPaKOPIOPaIbHOE OIJIONOTBOPEHHUE U HCKYyCCTBEHHAS
MHCEMHUHALNA HE TIPUMEHSIOTCS B OTHOUIEHUH IMalu-
eHTKH, Jocturiei 50 er.

AKTaMH POCCHUHCKOTO W OEIOPyCCKOTO 3aKOHO-
JaTenbCcTBa ONPEAETCHBl NEPEeYHH MEAMLUHCKUX
MOKa3aHUM U TMPOTHBOIOKA3aHUM A OCYIIECTBIIE-
Hua OKO: Takoil mepedyeHb YTBEP)KIEH MPHUKA30M
MunncrepctBa 31npaBooxpaHeHuss PO or 31 wurons
2020 r. Ne803H m mocTaHOBIEHHEM MUHHUCTEPCTBA
3npaBooxpaneHus Pecyonmku bemapyce ot 24 neka-
Ops1 2012 1. Ne 124.

OKCTpaKkopIiopaisHOe OIIJIOIOTBOPEHNE B
Poccuiickoit denepanun OTHOCUTCS K yCIIyraM, MOA-
MaJaroNM oA 00s13aTeIbHOe METUIMHCKOE CTPaxo-
BaHME. benopycckuM 3aKOHONATENECTBOM IIPEILYCMO-
TpeHa BO3MOXHOCTh MOTYyYCHHUS KPEUTA Ha JBIOTHBIX
YCIOBUSAX IS OIUIAThl SKCTPAKOPHOPAIBLHOIO OILIo-
JOTBOpEHUs, oHaKo oaHa nomnbiTka DKO npenocras-
JsieTcsi OeCIIaTHO UCKITIOYUTENIBHO CYNPY/KECKUM T1a-
pam pH HAJIMYUH Psia YCIOBUM, B TOM YHCIIE HATUYNE
BO3pacTa cynpyru He crapiie 40 JieT.

Poccuiickue crenuanucTsl B 0071aCTH MEIUIKMHBI
Ha OCHOBE INPOBEJCHHBIX HCCIEIOBAHUN YKa3bIBAIOT

Ha BO3PAcT KaK OJIMH W3 CYIIECTBEHHBIX (DAKTOPOB,
Biustomux Ha ycrnermHocts JKO [7, ¢. 88]. Onu cra-
BAT TI0J] COMHEHHE T[eJIeCO00Pa3HOCTh TOCYIapCTBEH-
HOIl monaepxkku nporpamMm OKO st marueHTOoK
craprre 38 jet, oOpaias Ipu 3TOM BHUMaHUE HA He-
00XOIMMOCTB JIOTIOJIHUTENEHOTO TINATEIHHOTO U3yUe-
HUS OTOTO BBIBOJA C MEIUIIMHCKON M YKOHOMMYECKOMN
TOueK 3penus [7, ¢. 90].

Taxoro posa orpaHU4eHUs HENb3sT PACCMaTpUBATh
KaK JAMCKpPUMHHAIMIO TIO0 BO3pacTy (3MUKHU3M), Tak
KaK 371eCh 3aKOHOAATEeNb OPHEHTHPYEeTCs Ha ecTe-
CTBEHHBIE (BO3pACTHBIE) (haKTOPHI.

Koneuno, 9KO — 310 He maHalnes oT OeCILIonus,
HO OHO JaeT maHc oopectu pedbenka. [1o pesynbraram
MPOBEACHHBIX CIICIUAINCTAMHU B 00IACTH MEIUIIMHEI
HCCIeTOBaHUHN 3PPEKTUBHOCTH IKCTPAKOPIIOPATBEHO-
TO OIUIOOTBOPEHUS B €CTECTBEHHOM ITHKIIE COCTaB-
nset 15 % u3 Bcex sxkeHIuH [3, c. 6].

BecmiogHocTs B Opake 4acTo sSBASCTCS MPUUUHOM
paccraBaHusl CYIIPYTOB, OHA HE CIIOCOOCTBYET POCTY
HaceJICHUs, TOSBICHUIO HOBOTO IMOKOJICHUSI.

B xoHTekcTe 3aMKCHPOBAHHOTO B 3aKOHOAATEIIh-
ctBe Poccuiickoit @eneparn u Pecrryomuku benapych
MIPUHITHIIA JOOPOBOJIILHOTO MH(POPMUPOBAHHOTO COIJIA-
CHSl Ha METUIIMHCKOE BMEIIATENIFCTBO JIOTHYHBIM BBI-
DISTUT 3aKperuIeHUe TpaBa MalyeHTa MMpu MpuMeHe-
HUU BCIIOMOTATENIbHBIX PEMPOTYKTUBHBIX TEXHOIOTHIA
(BPT) na BeIOOp moHOpa. HeoThemiteMbIM yCOBHEM
st OKO sBrsieTcss Hanu4uKe NUCbMEHHOTO 3asBICHUS
MAIMEHTKH (©CJIM MAIUSHTKA COCTOUT B OpaKe, — TAKKe
MUCBMEHHOTO cornacusi ee cympyra). llomaraem, 4ro
OTCYTCTBHE COIJIaCHs CYIIpyTa SIBJSIETCS HEMpPeoa0H-
MBIM mipersitcTBreM st OKO.

[ToTenuuansuble napsl, NpereHaytonpe Ha IKO,
JIOJDKHBI OBITh MMPOMH(OPMUPOBAHBI O JTUHAMHKE 3a-
OolleBaHMH WJIM OTKJIOHEHHWH B 3J0POBbE JETEH, po-
JIUBIIHNXCST B Pe3yJbTaTe JAaHHOW BCIIOMOTaTEIbHOMN
TEXHOJOTHU. Takoro posia ucciaeI0BaHUS UMEIOTCSA, HO
BCE K€ UX HEJIOCTATOYHO, HE BCETAa OHU ONITHMUCTH-
YecKue, Kak MOKHO OBUIO Tpe/cTaBUTh. Harpumep,
MPOBOJIWIIUCH O0CIICIOBAHUE HOBOPOXKICHHBIX, W3-
YUY€HHE UCTOPUI POJOB U MEJIMIIMHCKUX KapT JeTei,
poxxaeHHbix nocpenctsom OKO B . Actpaxanu B
2018-2020 rr. BrisBiaeno, 9To OONBIIMHCTBO TaKHX
JeTeil OBITM HETOHOIICHHBIMHU, UMETH HU3KYIO0 Mac-
Cy Tela, 3aJIePKKy Pa3BUTHUS, Y HEKOTOPBIX UMEJIHChH
CTPYKTYpHBIE U3MEHEHHS TOJIOBHOTO MO3Ta, aHOMa-
JIUH Pa3BUTHA cepana. 1o ecTh 3TH JeTH UMEIOT 0CO-
OCHHOCTH Pa3BUTHSL, TPEOYIOLIHNE TOCTOSHHOTO U BCe-
CTOPOHHETO METUITMHCKOTO HaOmoaeHus [§].

OKO wumeeTr M HEKOTOpbl€ HEraTHBHbIE MOCIEM-
CTBUS JJIsI MAaTe€PEH, BOCIIOIb30BABIIUXCS ITOU yCIIy-
roii. OHM garmie Tex Marepei, KOTOpPbIe POIUIIU €CTe-
CTBEHHBIM CIIOCOOOM, OTIIMYAIOTCS TPEBOXKHOCTHIO H
HWMIYJIbCUBHOCTBIO, U3JIMIIIHEN ONEKOW CBOUX JIETEM,
TPEBOKHBIM OTHOIICHHEM K TOCTOPOHHUM, YTO 00-
yCJIaBIMBAaeT HEOOXOAUMOCTh HX TICHXOJIOTHYECKOH
koppekmuu [9, c. 69].

Branenune monmHON wHpOpMAIUEH, 10 CIIpaBeIn-
BoMy 3amedanuto 1. A. I'amkukyp6anoBoii, mproo-
peTaeT He TOJIKO HPaBCTBEHHYIO OCHOBY, HO M UIMEET
BaXHOE 3HAYEHHWE /IS OLIEHKU OTHAJICHHBIX TOCIeI-
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CTBHUH, 4TOOBI WCKIIOYUTH HENpPHUEMIIEMbIE W3MEHe-
HUS CYIIHOCTH M 00JIHMKa YenoBeka [2, ¢. 166—167].

B mpomecce mpaBompuMeHEHHS BO3HHKAIOT BO-
MIPOCHI OTHOCUTENHFHO TIPaBa CYNpPyroB pPemarb CyJlb-
Oy sMOproHOB. OOLIENIPU3HAHHBIM SBIISETCS MOAXO],
conitacHO kotopomy DKO Henb3s1 MCIONB30BATh IS
BBIOOpA T0JIa pebeHKa, ero KaKuX-Iu0o (hU3HYecKux
XapaKTEPHUCTHK. DTO MOJYEPKUBACT IIECHHOCTH O0ILEro
Oyara, a He TIPUOPHUTET BHIOOPA OTAEITHEHOTO CYOBEK-
ta. OOBSICHSAETCS 3TO TEM, YTO YMBIIILIEHHBIH BBIOOD
noja Oymymero pebeHKa — IMyTh K MaryOHO# reHaep-
HOU aucnponopuuu. IIpu peryaupoBaHUU OTHOIIIE-
Hu# no nmoBoxy DKO HeoOXoauM OallaHC YaCTHBIX U
nyonuaHblx uHTEpecoB [10, c. 113]. «Eprennveckue
abopThD» AOMYCTUMBI JIUIIb MO0 MEIUIIMHCKAM ITOKa-
3aHUSM, KOTJIa Peub HJIET 00 aHOMAJHIX TUIOJA.

Oco0eHHO BCE€ 3TO AaKTyallbHO, KOTJa CYIpYyTH
pacTopriiu Opak, HO paHee COINIACOBAIM MPOLEAYPY
OKO. Hampumep, MockoBCKHil TOpoicKoH cya pac-
CMAaTpUBAJI CTIIOP MEXIY CYNPYraMd M MEIUITMHCKON
OpraHu3anyell OTHOCUTENHHO IOPUIUYECKON CHIIBI
COIVIALIICHUS] MEXAY CYNpPyraMu O COXpPaHEHUH 3M-
OpHOHOB TIpH pacTopkeHUU Opaka. Cyd UCXOTWIT U3
(bakTa MHOOPMUPOBAHHOTO COTIIACHS CYIIPYTOB, MOJ-
TBEPAMB MpaBa U OOS3aHHOCTH BCEX CTOPOH B OTHO-
IIEHUU PMOPHUOHOB M TIPH pacTopKeHUHM Opaka [11].
Wno#i nmpumep. OMOpHoH OBIT 3aMOPOXKEH, HO 10O
CMEpTHU cynpyra He ObUT MMIUTAHTHPOBAH >KEHIIHHE.
B takoMm ciydae Bce 3aBHCHT OT COTJIAIICHHUSI CTOPOH.
Yto KacaeTcs BOZMOXHOTO HACJIEAOBaHUS JEeTEH, po-
nuBIuxcsa B pesynsrare KO mocie cmeptu cynpy-
ra, TO 37eCh B 3aKOHOJATEIhCTBE MMEETCs, Ha HaIll
B3I, Ipoben. B coorBercTBUM co cratheid 1116 'K
P® k HacnenoBaHHIO, B YAaCTHOCTH, MOTYT IIPU3bI-
BaThCs TPAXKIAAHE, HAXOAALINECS B )KUBBIX B MOMEHT
OTKPBITHS HACIIE/ICTBA, & TAKXKE 3a4aThle MPH KU3ZHH
HacJe10aTeJsi U POIAUBINNECS >KUBBIMH IOCIIE OT-
KPBITUS HACIIE/ICTBA.

AHanornyHass HopMa coxepxkurcs u B [K
Pecnyomukn  benmapycs. Cormacao cr. 1037 T'K
PecrryOnuku bemapych HacnemHUKamMu 10 3aBelila-
HUIO U 3aKOHY MOTYT OBITh TpaKAaHe, HaXOAIIHecs
B JKMBBIX B MOMEHT OTKPBITHSI HACJIEACTBA, a TAK¥Ke
3a4yarble MPU KU3HU HACICNOJATeNsl U POAUBIIUECS
JKUBBIMH MIOCTIE OTKPBITHSI HACIIENICTBA.

HacnenctBo MoxkeT OBITh IPUHSATO B TEUCHHE IIIE-
CTH MECSIEB CO THS OTKphITHUA Haciencta (cT. 1154
I'KP® uct. 1071 I'K Peciybnuku bemapycs).

[Tomaraewm, uto onepanus KO momkHa OBIT OCY-
LIECTBIIEHA HE IMO3JHEE LIECTUMECSIYHOIO CpPOKa CO
IHS OTKPBITHS HAcHeACTBa. TONBKO 3TO JAOIDKHO Na-
BaTh 0E3yCJIOBHOE MPAaBO B MEPCIIEKTUBE HA BO3MOXK-
HOE HacJieJOBaHHE UMYIIECCTBA TAKUM PEOSCHKOM.

HoBrie BO3MOXXHOCTH, Kacaromuecs HUCKYCCTBEH-
HOTO 3a4aTusi peOeHKa, BICKYT PsIi MHBIX BOIIPOCOB,
B YaCTHOCTH, OTHOCHUTENBHO «IHIIHUX» 3MOPHUOHOB,
MOYKHO JIM WX HCIOJB30BAThH JJISI MPOBEICHUS OIIBI-
TOB, KOMY MPUHAJICKUT MPAaBO NPUHUMATh PEIICHUE
00 3ToM. B KOHTEKCTE MOpalIbHOTO cTaTyca 4esoBe-
YeCKOTO dMOpPHOHA MPHU3HAHO, YTO PACTUTH SMOPHOH
Oonee 14 mHelt u 3aTeM pa3pyLIaTh TUYECKH HEMPHU-
emyIeMo. DTOTO KpUTEpUs MPHUIEPKUBAIOTCS MHOTHE

TOCYJapCTBCHHBIE M MEKIYyHAPOJHbIC OpPraHU3allNH,
OH BOCHPUHSAT B TUTeparype no o6mostuke [12, c. 111;
13, c. 145].

CornacHo cT. 55 3akoHa PO «O0 ocHOBax oXpaHbI
310pOBbA rpakaad B Poccuiickoit @eaepaiuy rpax-
JlaHe UMEIOT MPaBO Ha KPUOKOHCEPBAIINIO U XPaHEHUE
CBOUX TOJIOBBIX KJIETOK, TKAHEU PEIPOIYKTUBHBIX OP-
TaHOB U SMOPHOHOB 3a CYET JMYHBIX CPEACTB U WHBIX
CPeICTB, TMPEIyCMOTPEHHBIX 3aKOHOAATEIHCTBOM
Poccuiickoit @enepanuu.

[lomaraem, gto OecriaTHOe XpaHEHHE MOJOBBIX
KJIETOK JIUI] JIOJDKHO OBITh OOECIIEUeHO COTPYIHU-
KaM TpPaBOOXPAHHUTENLHBIX OpPTraHOB, Mpodeccro-
HaJbHBIM BOCHHOCIYKAIlIM W BOEHHOCTYXAIUM,
BBIMIOJIHSIOIMIUM JIOJT B «TOPSYUX TOYKAX», COTPYA-
HHUKaM MUHHCTEPCTBA 10 YPE3BBIYANHBIM CHTYyallU-
SIM W T. TI. TIPH YCJIOBUH, YTO Y HUX TIOKa HET JeTew.
B ocTanpHBIX Ciy4asx MOXET OBITh IPETYCMOTPEHO
IJIATHOE XpaHeHue Ouomarepuana. YKa3aHHBIEC JTUIA
MOTYT PacCIOPSIIUTHCS CBOUMH TIOJOBBIMH KIIETKAMHU
Ha ciry4yail Bo3MoxHOU Tnbenu. Hanmuue takoro npu-
YKU3HEHHOTO 3aBEIaHHsI TIO3BOJIHUT HUCKIIIOYUTD CIIOPHI
MEXIy YICHAMH CEMbH, POJACTBEHHHKAMH, a TaKKe
MKy HUMU U MEAUITMHCKUMU YUPEKICHUSIMHU.

B poccuiickoit nuTeparype yTBEpKIAAeTCA, YTO
MOKa YeJI0BEYEeCKUe IMOPHOHBI HE TIEPEHECEHHI B Op-
TraHU3M MarepH, OHH HaXOAATCS B COBMECTHOM coO-
cTBeHHOCTH pomuteneid [14, c. 242]. Omnako mys
TAaKOTO BBIBOJA HET OCHOBAaHMM, MOCKOJIBKY MHOTOE
3aBHCHUT UMEHHO OT COJEP)KaHUs COINIAIIeHHs C yda-
CTHEM CYIIPYTOB, XOTS 3apyOekHas cyaeOHas mpaKTH-
Ka Ha 3TOT CUET IPOTUBOPECUHBA.

[IponyxTuBHOH sBNseTcs uiesi 00 YTOYHEHHH 3a-
KOHOJIATENILCTBA C YYETOM HOBBIX PEaJlid MOpsIKa
WCTIOJIB30BAHUS TIOJIOBBIX KJIETOK IIOCNE pacTopike-
Hus Opaka, CMEpTH Cylpyra WM MPHU3HAHHUS €ro He-
JIeeCIIOCOOHBIM, a TaK)Ke MHOTO JIUIA, COTIIACHBIIIETO-
cst Ha JKO. Cornacno 3akony Pecnybnuku benapych
«O penpomIyKTUBHBIX BCIIOMOTATENbHBIX TEXHOJIOTHSIX)
B ClTyyae pacTOpXeHHs Opaka, MpU3HAHHS ero HeAew-
CTBHUTEJIbHBIM HCIOJIB30BaHUE OBIBIIMMU CYIPyTraMH
HEBOCTPEOOBAaHHBIX B PE3yNIbTaTe MPUMEHEHHs BCIIO-
MOTaTebHBIX PEMPOAYKTHBHBIX TEXHOJIOTHIA MOJIOBBIX
KJIETOK Apyr apyra 3ampemaercs (cT. 18). Omgnako B
JAHHOM CITydae 3aKOHOIATENI0 MOXKHO ObLTO OBI 3a-
KpPEMUTh BO3MOXKHOCTH PEIICHUs JaHHOTO BOIpOCa
[0 YCMOTPEHHIO CaMUX CYNpPYTOB IIyT€M BBIPaKEHUS
WMH CBOEW BOIM B COOTBETCTBYIOIIEM JOTOBOpE.
VYKka3zaHHBIM 3aKOHOM 3allpeliaeTcsl TakkKe HCIOJb30-
BaHNE HEBOCTPEOOBAHHBIX B PE3yJbTaTe MPUMEHEHUS
BCIIOMOTATENBHBIX PEMPOAYKTHBHBIX TEXHOJOTHH TO-
JIOBBIX KJICTOK IMAIlUCHTA, YMEPILIEr0 WM OOBSIBICH-
HOTO B CylneOHOM mopsake ymepmuM. Cantaem, 9To B
TaKOM CITydae [eIecoo0pa3Ho pelars JaHHbIA BOIIPOC
B 3aBELlaHHWU. B CBA3M ¢ 3TMM B 3aKOHOJATEIHCTBE
MpesIaraeM MMpeayCcMOTpPeTh, YTO B CIIydae IMpeKparie-
HUsl OpaYHBIX OTHOIICHHWN WCTIONB30BaHUE OBIBIINMHU
CyNpyramu HEBOCTPeOOBaHHBIX MOJIOBBIX KJIETOK HE
JOTTyCKaeTCs, €CIIM HHOE He OBLIO MPEITyCMOTPEHO J0-
TOBOPOM MEXKIy CyNpyramMy WM 3aBEILaHUEM.

C menplo ycTpaHeHUs JaHHOTO Mpodenia U ydera
CKJIa/IBIBAIOIEHCS] TCHICHIINH OoJiee IIUPOKOTO HC-
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MTOJTE30BaHMSI COMAaTHYECKHUX TpaB (TIpaB, CBS3aHHBIX
C pacnopsbkeHHueM coO0CTBeHHBIM TesioM) B 'K PD u
I'K Peciyonmukm bemapych mpesraraercst mpemaycMmo-
TPETh, YTO HACIECTHUKAMH MO 3aBEIIAHUIO W 3aKOHY
MOTYT OBITh I'paX<JIaHe, HAXOMASIIUECS B )KHUBBIX B MO-
MEHT OTKPBITHSl HACJIEACTBA, a TaKXKe 3a4darble MpPHU

KHU3HM HacenoaaTens 1100 3a4aTble B COOTBETCTBUU
C COIIAIEHHEeM MEXIY KCHIIWHOH M MYXKYHHOU 00
UCTIOJIB30BAHUY €ro OroMaTepuaa AJsl SKCTPaKopIIo-
pajIbHOrO OILIOAOTBOPEHUSA B TEYCHHUE LIECTU MECS-
LIEB [TOCJIE €r0 CMEPTU U POAUBLINECS KUBBIMH IIOCIIE
OTKPBITHS HACIIEACTBA.

Bubnuorpaduyecknii cnmcox

1. Butsazesa U. U., bapmuna U. U., Mensuuuenko I. A. Mctopudeckue BeXu pa3BUTHUS METOAOB BCIIOMOTATEIbHBIX
PETPOYKTUBHBIX TEXHOJIOTHH, OCHOBAHHBIX Ha OIUIOAOTBOPEHUH in Vitro // BeCTHUK perpoayKTHBHOTO 300poBbs. 2011.
Ne 1. C. 5-14. DOI: https://doi.org/10.14341/brh201115-14. URL: https://www.elibrary.ru/item.asp?id=2026808 1. EDN:
https://www.elibrary.ru/rbnrrt.

2. Tamxukyp6anosa I1. A. CTpax ¥ OTBETCTBEHHOCTh: THKA TEXHONOrHUeCKoi muBumm3anuy anca Monaca // Dtuueckas
MbIciTb. Beimyck 4. Mocksa: Poccuiickas Akanemuss Hayk. Uncturyt dunocoduu. 2003. C. 161-178. URL: https://
iphras.ru/uplfile/root/biblio/em/em4/10.pdf?ysclid=lonzthfgjq829079566.

3. KacesHoBa I B. DkcTpakoprnopaibHOE OIIONOTBOPEHHE B €CTECTBEHHOM IMKJIE: BOSMOXKHOCTU U IPEUMYIIECTBa!
aBroped. amc. ... kaHa. Memmi. Hayk: 14.01.01 / I B. KacesHoBa; ®demepanbHOE TOCYIapCTBEHHOE OFOIKETHOE
o0Opa3oBarenbHOE yUpexIeHHEe BRICIIEro oOpa3oBaHus «Poccuiicknii HaIMOHAIBHBINA HCCIIEA0BATEIbCKIA MEHIIMHCKUI
yausepcureT uMeHu H. U. ITuporosa» MunucrepcTBa 3npaBooxpanenus Poccuiickoit @eneparnun. Mocksa, 2019. 25 c.
URL: https://rsmu.ru/fileadmin/templates/DOC/Disser/2019/kasjanova gv/a kasjanova_gv.pdf.

4. JluxaueBa B. B. DkcrpakoprnopaibHOE OIJIONOTBOPEHHE: UMMYHOJOIMYECKHUE XapaKTEPUCTUKU Pa3lIUuHbIX (OpM
Oecruionus M WX BIUSHUE HA WCXOMBI JICUCHUS: aBTOoped. muC. ... HOKT. menwm. Hayk: 14.01.01 / B. B. Jluxauesa;
HoBoky3HenKkuii rocyaapcTBEHHbIN HHCTUTYT YCOBEPIICHCTBOBAHUS Bpaueil — (huinan ¢eaepabHOro rocy1apCTBEHHOTO
OFO/DKETHOTO 00pPa30BATEIILHOTO YUPEKACHUS JOMOIHUTEILHOTO MpodeccrHoHabHOro oOpa3oBanus «Poccuiickas
MEIWIIMHCKAs aKaJeMus HeMpephIBHOTO TPo(ecCHOHaIbHOTO 00pa3oBaHUD» MHHHCTEPCTBA 3IPaBOOXPAHCHUS
Poccmiickoii ®enepain. MockBa, 2020. 45 c. Available at: https://moniiag.ru/wp-content/uploads/2018/03/
AVTOREFERAT-LIHACHEVOIJ-V.V..pdf.

5. Ecuna E. B. OnmuMuzaims KIMHUKO-UMMYHOJIOTHUYECKHX IIOJXOIOB TPW BEICHWM JKSHIIMH C OeCIUIOnueM,
BKJIFOUEHHBIX B mporpammy OKO: awmc. ... kann. meami. Hayk: 14.01.01 / denepanbHOE TOCYIapCTBEHHOE aBTOHOMHOE
oOpa3oBarebHOE yUpekleHHne BhIciiero oOpa3zoBaHus [lepBerii MOCKOBCKHI TOCYIapCTBEHHBIH MEIUIIMHCKUI
yHuBepcuteT uMenn M. M. CeueHoBa MunncTepcTBa 3apaBooxpaHeHust Poccuiickoit @eneparim (CeueHOBCKHI
Yuusepcurer). Mocksa, 2018. 161 ¢. URL: https://www.sechenov.ru/upload/medialibrary/765/Dissertatsiya-Esina-E. V..
pdf?ysclid=lonzzm1g72463610831.

6. Heseposa E. H., Huxonaesa E. B. DctpaxoprniopansHoe omnonoTBopeHne — 3pQeKTHBHBIA METO/ JIeUeHHs OeCTIIIonus
/" OpenOyprckuii MemuumHCckuii BectHmk, 2015. T. I, Ne 1 (9). C. 23-25. URL: https://www.elibrary.ru/item.
asp?1d=23216290. EDN: https://www.elibrary.ru/tobcgh.

7. Pynaxosa E. b., 3amaxosckas JI. 1O., Crpmwkosa T. B., Tpyoruxosa O. b., Taraprrosa JI. B. Mcxomsr skcTpakopropaib-HOTO
OILUIOJJOTBOPEHHMS KaK MyNbTH(aKTOpHAs TpodIeMa KIMHUYECKo# perrpoaykronorun // Meauuunckuii coet. 2015. Ne 9.
C. 84-90. DOL: https://doi.org/10.21518/2079-701X-2015-9-84-91.

8. Ilposarap H. I1., Ky3emun B. H., Kamupckas E. 1., [IlumenoBa H. P. Ananu3 cocTosiHUs 30pOBBS IeTEH, POKAECHHBIX
Iocje AKCTPAKOPIIOpalbHOrO orutofoTBopenust // Jlewammit Bpau. 2022. Ne 5-6 (25). C. 54-56. DOI: http://doi.
org/10.51793/08.2022.25.6.0009.

9. Kouepora O. 0., [Teixtuna JI. A., I'amxumypagosa H. JI., ®unskuna O. M., Mansimkuna A. WU. [lcuxonoruueckue
0COOEHHOCTH MaTepell [eTel, 3adaTblX C IOMOIIBI0 SKCTPAKOPIIOPATBHOTO OmmIomoTBopeHus // Kimuudeckas u
cnenuanbHas ncuxonorus. 2016. Tom 5, Ne 3. C. 69-77. DOI: https://doi.org/10.17759/cpse.2016050305. EDN: https://
www.elibrary.ru/wxgkad.

10. CaBuna O. B. [luckypc 0 MOpalIbHO# OIpPaBAaHHOCTH M PETYIMPOBAHHM MEAMIMHCKUX OHOTEXHOJIOTWi (Ha
IIpUMepe IKCTPAKOPIIOPATILHOTO OIUIOA0TBOpeHus ) // Dtndeckas Mpicib. 2019. T. 19, Ne 1. C. 104-117. DOI: https://doi.
org/10.21146/2074-4870-2019-19-1-104-117.

11. Xwmapckas M. E. IIpaBoBoe perymupoBaHHE CyppOraTHOTO MaTepHUHCTBA // AKTyalbHBIE TPOOIIEMBI YacTHOTO
mpaBa: BCEpocC. Hayd. HHTepHET-KoH}., 4-29 mapta 2013 . URL: http://conf.omua.ru/content/pravovoe-regulirovanie-
surrogatnogo-materinstva (mara gocryma: 08.06.2023).

12. Traruk E. H. T'eHeTnyeckast MHXKEHEPHS YeJI0BEKa: BBI3OBBI, MPo0aeMbl, pucku. Mocksa, 2009. 240 c¢. URL: https://
klex.ru/1r3e.

13. Komnbenn A., Hxunnert I., Jxxouc I. Megunuuckas 3Tuka: yuedHoe mocobue / mep. ¢ aHril., Mo pe.
0. M. Jlonyxuna, b. I. FOnuna. Mocksa: TEOTAP-Menua, 2010. 394 c.

14. Buykosa B. A., Xepuakor E. B. MexayHapomaHO-IIPaBOBOE PEryJIHPOBAHHEC PENPOAYKTHBHBIX IPaB uejioBeKa //
Mornopoii yuensiid. 2017. Ne 49 (183). C. 240-242. URL: https://moluch.ru/archive/183/47001/; https://www.elibrary.ru/
item.asp?id=30729351. EDN: https://www.elibrary.ru/zwlsfd.



IOpunnueckwmii BectHuk CaMapcKOTO YHUBEPCUTETA 2023.T.9,Ne 4. C. 13-18
18 Juridical Journal of Samara University 2023, vol. 9, no. 4, pp. 1318

References

1.Vityazeva 1. 1., Barmina I. 1., Melnichenko G. A. Istoricheskie vekhi razvitiya metodov vspomogatel nykh
reproduktivnykh tekhnologii, osnovannykh na oplodotvorenii in vitro [Historical stages of development of the assisted
reproductive technologies based on fertilization in vitro]. Vestnik reproduktivnogo zdorov’ya [Bulletin of Reproductive
Health], 2011, no. 1, pp. 5-14. DOI: https://doi.org/10.14341/brh201115-14. Available at: https://www.elibrary.ru/item.
asp?id=20268081. EDN: https://www.elibrary.ru/rbnrrt [in Russian].

2. Khajikurbanova P. A. Strakh i otvetstvennost’: etika tekhnologicheskoi tsivilizatsii Gansa Ilonasa [Fear and
responsibility: ethics of technological civilization of Hans Jonas]. In: Eticheskaya mysl’. Vypusk 4 [Ethical thought. Issue
4]. Moscow: Rossiiskaya Akademiya Nauk. Institut filosofii, 2003, pp. 161-178. Available at: https://iphras.ru/uplfile/
root/biblio/em/em4/10.pdf?ysclid=lonzfhfgjq829079566 [in Russian].

3. Kasyanova G. V. Ekstrakorporal 'noe oplodotvorenie v estestvennom tsikle: vozmozhnosti i preimushchestva: avtoref.
dis. ... kand. medits. nauk: 14.01.01 [Extracorporal fertilization in the natural cycle: possibilities and advantages:
author’s abstract of Candidate’s of Medical Sciences thesis: 14.01.01]. Moscow, 2019, 25 p. Available at: https://rsmu.
ru/fileadmin/templates/DOC/Disser/2019/kasjanova_gv/a_kasjanova_gv.pdf [in Russian].

4. Likhacheva V. V. Ekstrakorporal 'noe oplodotvorenie: immunologicheskie kharakteristiki razlichnykh form besplodiya
i ikh vliyanie na iskhody lecheniya: avtoref. dic. ... dokt. medits. nauk: 14.01.01 [In vitro fertilization: immunological
characteristics of different forms of infertility and their impact on treatment outcomes: author’s abstract of Candidate’s of
Medical Sciences thesis: 14.01.01]. Moscow, 2020, 45 p. Available at: https://moniiag.ru/wp-content/uploads/2018/03/
AVTOREFERAT-LIHACHEVOIJ-V.V..pdf [in Russian].

5.Esina E. V. Optimizatsiya kliniko-immunologicheskikh podkhodov pri vedenii zhenshchin s besplodiem, vklyuchennykh
v programmu EKO: dis. ... kand. medits. nauk: 14.01.01 [Optimization of clinical and immunological approaches
in the management of women with infertility included in the IVF program: Candidate’s of Medical Sciences thesis:
14.01.01]. Moscow, 2018, 161 p. Available at: https://www.sechenov.ru/upload/medialibrary/765/Dissertatsiya-Esina-
E.V..pdf?ysclid=lonzzm1g72463610831 [in Russian].

6. Neverova E. N., Nikolaeva E. V. Estrakorporal’noe oplodotvorenie — effektivnyi metod lecheniya besplodiya [In
vitro fertilization — as an effective method of infertility treatment]. Orenburgskii meditsinskii vestnik [Orenburg Medical
Herald], 2015, vol. 111, no. 1 (9), pp. 23-25. Available at: https://www.elibrary.ru/item.asp?id=23216290. EDN: https://
www.elibrary.ru/tobcgh [in Russian].

7. Rudakova E. B., Zamakhovskaya L. Y., Strizhova T. V., Trubnikova O. B., Tatarinova L. V. Iskhody ekstrakorporal 'nogo
oplodotvoreniya kak mul tifaktornaya problema klinicheskoi reproduktologii [Outcomes of in vitro fertilization as a
multifactorial clinical problem of reproductive medicine]. Meditsinskiy sovet [Medical Council], 2015, no. 9, pp. 84-91.
DOI: DOI: https://doi.org/10.21518/2079-701X-2015-9-84-91. [in Russian].

8. Provatar N. P, Kuzmin V. N., Kashirskaya E. I, Pimenova N. R. Analiz sostoyaniya zdorov’ya detei, rozhdennykh
posle ekstrakorporal’nogo oplodotvoreniya [Analysis of the health status of children born after in vitro fertilization].
Lechaschi Vrach, 2022, no. 5-6 (25), pp. 54-56. DOLI: http://doi.org/10.51793/08.2022.25.6.009 [in Russian].

9.Kocherova O. Ju., Pykhtina L. A., Gadzimuradova N. D., Filkina O. M., Malyshkina A. 1. Psikhologicheskie osobennosti
materei detei, zachatykh s pomoshch’yu ekstrakorporal’nogo oplodotvoreniya [Psychological Characteristics of
Mothers of Children Conceived With Use of In Vitro Fertilization]. Klinicheskaya i spetsial 'naya psikhologiya [Clinical
Psychology and Special Education], vol. 5, no. 3, pp. 69-77. DOI: https://doi.org/10.17759/cpse.2016050305. EDN:
https://www.elibrary.ru/wxgkad [in Russian].

10. Savvina O. V. Diskurs o moral’noi opravdannosti i regulirovanii meditsinskikh biotekhnologii (na primere
ekstrakorporal 'nogo oplodotvoreniya) [Discourse on moral permissibility and regulation of medical biotechnology
(example of in vitro fertilization and assisted reproductive technologies)]. Eticheskaya Mys!’ [Ethical Thought], 2019,
vol. 19, no. 1, pp. 104—-117. DOLI: https://doi.org/10.21146/2074-4870-2019-19-1-104-117 [in Russian].

11. Khmarskaya M. E. Pravovoe regulirovanie surrogatnogo materinstva [Legal regulation of surrogacy]. In: Aktual 'nye
problemy chastnogo prava: vseros. nauch. internet-konf., 4—29 marta 2013 g. [Topical issues of private law: all-Russian
scientific Internet-conference, March 4-29, 2013]. Available at: http://conf.omua.ru/content/pravovoe-regulirovanie-
surrogatnogo-materinstva (accessed 08.06.2023) [in Russian].

12. Gnatik E. N. Geneticheskaya inzheneriya cheloveka: vyzovy, problemy, riski [Human genetic engineering: challenges,
problems, risks]. Moscow, 2009, 240 p. Available at: https://klex.ru/1r3e [in Russian].

13. Campbell A., Gillet G., Jones G. Meditsinskaya etika: uchebnoe posobie / per. s angl., pod red. Yu. M. Lopukhina,
B. G. Yudina [Medical Ethics: textbook; translation from English, Lopukhin Yu. M., Yudin B. G. (Eds.)]. Moscow:
GEOTAR-Media, 2010, 394 p. [in Russian].

14. Vnukova V. A., Zhernakov E. V. Mezhdunarodno-pravovoe regulirovanie reproduktivnykh prav cheloveka
[International legal regulation of reproductive human rights]. Molodoi uchenyi, 2017, no. 49 (183), pp. 240-242.
Available at: https://moluch.ru/archive/183/47001/; https://www.elibrary.ru/item.asp?id=30729351. EDN: https://www.
elibrary.ru/zwlsfd [in Russian].



IOn JI. B.
AKTyaJIbHBIC BOIIPOCHI IPOTHBOACHCTBHS KOPPYIIIMOHHBIM IPOSIBIICHUSM B 9KOJIOTHYECKOH cdepe 19

DOI: 10.18287/2542-047X-2023-9-4-19-24

HAYYHAA CTATBA

VK 342, 349
Jara noctymnenus: 07.08.2023
peuensupoBanus: 06.09.2023
npunsaTus: 15.11.2023

AKTyaJIbHbI€ BOIIPOCHI IPOTUBOEHCTBUSA KOPPYNIUOHHBIM NMPOSIBJICHUAM
B JK0JIOTHYeCKOi cdepe

JI. B. IOn
Kazanckuit punuan Poccuiickoro rocyaapcTBeHHOT0 yHUBEpcUTeTa paBocyausi, I. Kazanb, Poccuiickas ®enepanus
E-mail: yun.lara@yandex.ru

Annoranusi: CraTbsi TOCBSIIEHA aKTyalbHBIM BOIPOCAM IPOTHBOACHCTBUS SKOJOTHUECKHUM HpPAaBOHAPYIICHHSM.
OOImecTBEeHHO OMAacHBIE ACSHHSA, KOPPEIHPYIOIINE C KOPPYNIHMOHHBIMH IIPABOHAPYIICHUSIMH B Cgepe >KOIOTHH,
COBEpILIaeMble, B YAaCTHOCTH, JOJDKHOCTHBIMH JIMIIAMH, KOTOPbIE HAJENEHBI IOMOIHHUTEILHBIMA OOS3aHHOCTSIMH I10
COXPaHEHHIO IPUPOAHBIX PECYPCOB, CBUIETENBCTBYIOT O HU3KOM YPOBHE UX HKOJIOTMYECKOH KyIbTYpPbI, IPABOCO3HAHUS,
a TaKKe CHOCOOCTBYIOT HETaTHBHOW OIIEHKE B COIIMYME B pE3ylIbTaTe OCYIIECTBISIEMOH MMH HpodeccHOHaIbHON
JeSITeIbHOCTH. ABTOp OCTaHABIMBAET CBOE BHMMAHHE Ha TOM, YTO KOPPYIIMOHHBIE PHCKH, BO3HUKAIOIIHME B XOJE
COBEpIICHUS] JKOJIOTHUECKUX MpPABOHAPYIICHUH, HEOMaronpusITHBIM 00pa3oM BIUSIOT Ha 3(deKTHBHOCTH PabOTHI
JOJDKHOCTHBIX JIUI] B Chepe IKOJIOTUH. 3a4acTyI0 COBEPIICHNE SKOJIOTHUYECKOTO TPABOHAPYIIIEHHUS BEITEKAET U3 HATMYHS
CEeMEWHBIX WM WHBIX (PaKTOPOB, BIIOCIEICTBUYU BJIEKYIIUX 32 COOOH FOPHIUUECKYIO OTBETCTBEHHOCTH JOJKHOCTHOTO
ynna. [ToMuMo KoppynIIMOHHOM COCTABISIONIEH €CTh U HHBIE IPOOJIEMBI, KOTOPBIE TAKXKE MOTYT UMETh B3aUMOZICHCTBHE
C TIOyYEeHUEM MaTepHaIbHON WM MHOH BBITObI, NCTIONHSSA JODKHOCTHBIE OJTHOMOYHSI.

Lenp nanHOM cTaTbu — 0030p SKOJIOTHYECKHUX ITPaBOHAPYLICHUH /s BBISIBIICHHS aKTyaJbHBIX PoOJieM B 0003HAYEHHOM
ctepe nccnenosanus. Cpenyt 0c000 aKTyaJbHBIX BOTPOCOB, CBSI3aHHBIX C MPOTHUBOICHCTBHEM KOPPYMIIMH, HAXOAUTCS
HETIPEOCTABICHUE IOCTOBEPHBIX CBEICHHMH O OJM3KOM PpOICTBE/CBOWCTBE, BCIEACTBHE YEr0 BO3HUKAECT KOHMIMKT
HWHTEPECOB MEX]Y YYaCTHHKAMH O3KOJOTMYECKMX IPaBOOTHOIIEHHH. PemieHne 0003Ha4eHHBIX MpPOOJIEM IO3BOJIUT
MHHHAMH3HPOBATh SKOJIOTHYECKHE TIPAaBOHAPYILICHNUSI.
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Abstract: The article is devoted to topical issues of combating environmental offenses. Socially dangerous acts, correlated
with corruption offenses in the field of ecology, committed in particular by officials who are endowed with additional
responsibilities for the conservation of natural resources, indicate a low level of their environmental culture, legal
awareness, and also contribute to a negative assessment in society as a result of their professional activities. The author
focuses on the fact that corruption risks arising in the course of committing environmental offenses adversely affect the
efficiency of officials in the field of ecology. Often, the commission of an environmental offense stems from the presence
of family or other factors, subsequently entailing the legal liability of an official. In addition to the corruption component,
there are other problems that may also interact with obtaining material or other benefits while exercising official powers.
The purpose of this article is to review environmental offenses in order to identify current problems in the designated area
of research. Among the most topical issues related to combating corruption is the failure to provide reliable information
about close kinship / property, as a result of which a conflict of interest arises between participants in environmental legal
relations. Solving the identified problems will minimize environmental violations.

Key words: environmental offenses; corruption; official; ecology; natural resources; legal liability.
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B coBpeMeHHBIX MPaBOBBIX JEMOKPAaTHYECKUX
rOCyapCcTBax BEAYIIUMH YUCHBIMHU B cepe KOHCTH-
TyIIMOHHOTO TIpaBa, MPaBONPHUMEHUTENAMH, NpaK-
TUYECKUMHU PaOOTHUKAMHU CYLIECTBEHHOE BHHMAaHHE
YAENAETCs. BOIIPOCaM M3y4YEHHs SKOJOTHYECKHX Tpa-
BOHApYLIEHUH, a TAaKK€ INPOTUBOJIEHCTBUIO KOPPYII-
MU, CBSI3aHHOM C HUMH.

OKOJOTUYECKHI KPU3HC, BOSHUKIINN Ha pyOexe
XX u XXI croneruii, HO3BOISIET TOBOPUTH 00 aKTy-
AITBHBIX TIPOOJIEMaXx, TOSBUBIIHMXCS B chepe IKOIOTH-
YECKHUX IIPABOHAPYLIECHUN. B COBpPEMEHHBIN IIEPUOJ
pa3BuTus U (GYHKIMOHHUPOBAHHUS TOCY/IAPCTB OH OKa-
3bIBACT BJIMSHUE B TOM YHCIIE U Ha IIpaBa YeJIOBEKa U
rpa)<IaHWHa, TPOSIBIETCSA B COBEPIICHUU HEIMpPaBO-
MEpPHBIX 3KOJIOTHYECKUX MPABOHAPYIICHUH, MPOU30-
LIEJIINX 3KOJOIMYECKHX KaracTpodaX, CTUXUIHBIX
OeACTBUSAX, 3eMIICTPSICCHUSAX, HABOTHEHUAX W HMHBIX
MPUPOJHBIX KaTaKJIN3MaX, HAHOCHT €XXETOIHO KOJIOC-
CaJIbHBI ymepOd KOHCTUTYLUMOHHBIM MNpaBaM Ipax-
JlaH, UX 3J0POBBIO U UMYILIECTBY.

B onuH MUT cOBpeMEHHBIE DKOJIOTHYECKUE TIPO-
0J7eMBbl, BIUSIOIIME HA PEATH3ALHUI0 SKOJIOTUYECKHX
MpaB TpaXKAaH BCEX TOCYIapCTB MHUpA, PELIUTH HE
MIPEICTAaBIIACTCA BO3MOXKHBIM. OIHAKO MPH MOMOINHU
JOJTOCPOYHBIX MTPOEKTOB, MPOrpaMM M KOHLIETLUH B
cdepe IKOJIOTHH, CO3aBAEMBIX TOCylAapcTBaMH, d¢-
(EKTUBHBIX MEp MPOKYPOPCKOTO pearupoBaHusi ype-
TYIUpOBaTh Psii HauOojee CYyIIEeCTBEHHBIX MPOOJeM,
HEMOCPEICTBEHHO CBSI3aHHBIX C COBPEMEHHBIM COCTO-
STHUEM OKpY)Kalollel cpenbl (YMCTHIA BO3MYX, Kaue-
CTBEHHAas MUThEBasl BOJAA, YPOBEHb AJIEKTPOIHEPIHU
Y JIp.), BIUSIONINX Ha HBIHEIIHee U OymyIiee moKoe-
HUS, BO3MOXHO. B JaHHOM Hcciie1oBaHNM OCTaHOBUM
BHHUMAaHHE Ha aHaJIHM3€ aKTyaJbHbIX BOIPOCOB MPOTH-
BOJEHMCTBUS MIPAaBOHAPYILECHUAM B C(epe SKOJIOTUU U
MOIBITaeMCS 0003HAYUTh Ty TH UX PELICHUS, B T. 4. U B
4acTH NPOTUBOACHCTBHS KOPPYIILIUH B JaHHOU cdepe.

B Hopmax ®enepanbHoro 3akoHa ot 25.12.2008
Ne 273-@3 «O mpOoTHBOAEHCTBUU KOPPYILUU» 3a-
KperieHa HopMa 0 ToM, 4To: «...IIpodeccronanbuas
JesITebHOCTh OPraHOB IyONMYHOM BiIAcTH, OpraHu-
3a1ui, GU3NUECKUX JINL, HHCTUTYTOB TPa)KIaHCKOTO
oOImecTBa 1Mo NPOQUIIAKTUKE KOPPYIIIMH, BBISBIIC-
HUIO, MIPECEYCHHUIO M PACKPBITHIO KOPPYIIIMOHHBIX
MpaBOHAPYILIEHUH MPEACTaBIsIeT COOON MPOTHBOICH-
CTBHE KOPPYIIHH...» [1]

«...OHNM U3 TaKuX CyObEKTOB, PeaIU3yIOIINX He-
MOCPENCTBEHHO ()YHKLUH 10 MPOTHBOJACHCTBUIO KOP-
pynuuy, BeicTynaloT opranbl [Ipokyparypsl Poccun.
['enepanbubiii npokypop P® u momuumHeHHbIE emy
MIPOKYpPOPBI B paMKax 3aKpeIUICHHBIX 3a HUMH IOJI-
HOMOYHH KOOPIWHUPYIOT JEITEIbHOCTE OPraHOB
BHyTpeHHUX Jaen Poccuiickoii ®enepannu, opraHos
(denepabHOM Cy»)Obl 0€30HaCHOCTH, TaMOXKCHHBIX

opraoB Poccum M HMHBIX NMPaBOOXPAaHUTENBHBIX Op-
TaHOB 10 0OpBOE ¢ KOPPYNIMEH U PeaTu3yIoT ApyTHe
MOJHOMOYHS B cpepe MPOTHBOACHCTBUS KOPPYIILIUH,
YCTaHOBJIEHHbIE HOpMaMu (heaepaibHBIX 3aKOHOB.
Peanuzanust QyHKUIMM KOOpPIMHALIUU CIIOCOOCTBYET
BCEOOBEMITIONICH OCBEIOMIICHHOCTH 00 aHTHKOPPYII-
[UOHHOM JEATENBHOCTH IPaBOOXPAHUTENBHOM CH-
CTEMBI B LIEJIOM U COOCTBEHHOM aKTHBHOM YYacCTHH B
MpoIecce MPOTUBOIEHCTBIS KOPPYITIIUH, YTO TIOOYXK-
JaeT MPOKypaTypy HCIONb30BaTh BECh IPEINOCTaB-
JICHHBI 3aKOHOM apceHan (QYHKUIUH U MOJHOMOYHH.
OyHKINI0O KOOPAWHAIMHN BBIONHAIOT CIIEMHATBHO
o0Opa3oBaHHBIC AJIS 3TUX LENIel yIpaBiIeHHE B CTPYK-
Type I'eHepanbHO Mpokyparypsl Poccun u cooTBeT-
CTBYIOIIUE MOAPA3ACICHUS B PETHOHAIBHBIX MPOKY-
parypax...» [2, c. 159]

T. . AGnpeeB oTmeuaet, uTo: «...B cdepe sxo-
JIOTUM TIPOTUBOAEHMCTBHE KOPPYNLIUU TPEACTABIS-
eT co00il OfHy W3 COCTaBHBIX YacTeil oOecreueHUs
HaI[MOHAJIbHON OE€30MacCHOCTH, B CBA3M C TEM, YTO
9KOJIOTHYECKUE KaTacTpO(pbl MOTYT HOCUTh HE TOJIb-
KO JIOKaNbHBIH, HO M IIOOANBHBIN XapakTep Yyrpos,
CBUJIETETBCTBYSI O HEOOPATHMBIX H3MEHEHHUSAX CPEIbl
oOuTaHMs YeaoBeKa...» [3]

Ha ocnoBanuu IIpukasa ['enepanbHO IPOKypary-
po1 PD ot 15 anpenst 2021 . Ne 198 «O06 opranuzarum
MIPOKYpPOPCKOTO HAI30pa 32 UCIIOJIHEHUEM 3aKOHOAA-
TENbCTBA B HJKOJIOTHYECKOH cepe» 3aMecTUTENs M
I'enepansHoro npokypopa Poccuiickoit ®denepanuu,
HayaJbHUKAM DIIABHBIX YIPABICHUM W yHpaBIeHHUU
I'enepanbHO# pokyparypsl Poccuiickoit @enepanuu,
MIpoKypopaM cyOBekToB Poccuiickoit ®enepanuu,
MIPUPABHEHHBIM K HUM BOEHHBIM M UHBIM CIIELUAIIH-
3UpPOBAHHBIM MPOKypoOpaMm, MPOKypopaM TOpOIOB U
palloHOB, IPYrMM IPHUPAaBHEHHBIM K HHUM IPOKYypO-
pam, poKypopy Komiuiekca «baiikonyp» ObLT oTHaH
MpHKa3 10 OCYIIECTBICHHIO HA/A30pa 3a UCIOTHEHU-
€M 3aKOHOJATENIbCTBA B 3KOJOrMYECcKor cdepe, cuu-
TaIOLUMCS] OJHUM U3 OCHOBHBIX HalpaBJICHUH Jes-
TEJIHHOCTH OPTaHOB MPOKYPATyphl, U OCYIIECTBIATH
€ro KOMIUIEKCHO, MIACHO, ¢ MAKCHMaJIbHBIM HCIIOJIb-
30BaHMEM BO3MOYKHOCTEH MHCTUTYTOB IPaXAaHCKOTO
obmectna [4].

Baxueiimeil 3agayeil HaA30pHON NESATENBHOCTH
MPOKYpaTyphl MPHUHATO CUNUTATh peaju3alfio ycTa-
HOBJIeHHOTO cTathedl 42 KoHctutymwmm Poccmiickoit
®enepaunu [5] mpaBa KaXIOro Ha ONAronpHUATHYIO
OKPYKAOIIYI0 Cpeay, JOCTOBEPHYIO HHPOPMAIIHIO O
€e COCTOSIHUH M Ha BO3MEIIeHHUE yiuepoa, IpUIHHEH-
HOTO €TO 3I0POBBI0 MM UMYLIECTBY SKOIOTMUECKUM
MIpaBOHAPYIIEHUEM.

Kak ormeuaercs, «..IIpaktuka mnpoxKypopcko-
ro Haja3opa JOJKHA IOCTOSHHO aHaJIU3UpPOBAaThCA
M COBEPIIEHCTBOBATHCS C yYETOM HACYIIHBIX TOCY-



On JI. B.

AKTyaJIbHBIC BOIIPOCHI IPOTHBOACHCTBHS KOPPYIIIMOHHBIM IPOSIBIICHUSM B 9KOJIOTHYECKOH cdepe

21

JMApCTBEHHBIX 33734, M3MEHEHUS 3aKOHONATEIhCTBA
U CIIO)KHOM 3KOJIOTMYECKON CHUTyalluM B CTpaHe U
B mupe. [Ipokypopam crieayer cucteMHO mpopada-
THIBaTh IIUPOKUI CHEKTP BOIPOCOB, BIUSIONUX Ha
9KOJIOTHUYECKYI0 0€30MacHOCTh: HapyIIeHHs Jec-
HOTO, BOJHOTO 3aKOHONATENbCTBA, MPOMBIILICHHOMN
0e30macHOCTH, 3arps3HeHHe MOYBHI, arMochepHo-
ro Bosayxa. ONbIT HaJ30pHOM NEATENTbHOCTH MOJ-
TBEpXKIaeT, 4T0 Ha 3(P(HEKTUBHOCTH OO0ECIICUEHUS
3aKOHHOCTH B c(epe MPHUPOIOIONb30BaHUS U JKO-
JIOTUYECKO ©0€30MacHOCTH CYIIECTBEHHO BIUSAET
Ka4eCTBO aKTOB MPOKYPOPCKOTO pPearupOBaHMIL...»
[6, c. 308, 309]

OgaM W3 TIOOANTHHBIX BBI30BOB OJKOJIOTHYE-
CKOW 0e30macHOCTH ABIAETCS HEd(PPEKTHBHOE WHC-
MOJIb30BAaHUE CPENCTB, BBIACISIEMBIX W3 OOmXKeTa
Poccun He Ha ycTaHaBIMBaeMble TOCYIaPCTBOM IIETTH
W 3a/1a4d, — TakK 3akperieHo B Ykasze llpesummenta
Poccun «O Crpaterun 3KoI0ornuecKkoii 6e30macHoCTH
Poccwiickoit @enepannu Ha iepuof 10 2025 roga» ot
19.04.2017 Ne 176 [7].

«...Ha cteike XX n XXI croneruit cdopmupona-
JIaCh [IEMOYKA B3aMMOCBS3aHHBIX MPABOBBIX IOHATHH:
...9KOJIOTHYECKOE TOCYIapCTBO, AKOJOTH3AIHS IpaBa
Y TIPaBOBOIO CO3HAHUSL...», [8] — cpaBeIIMBO OTMeE-
4alT Beaylue poccuiickue yuenole M. A. YMmHOBa-
KonroxoBa u M. A. Bakyna.

HeoOxoaumo mog4epKHyTh, YTO OKOJIOTH3aIU
HOPM TIpaBa U IPaBOBOTO CO3HAHMUS OyJeT HAaWITyIIlIuM
00pa3zoM criocoOCTBOBATh PA3BUTHIO «IKOJIOTHIECKO-
ro TOCYJapCcTBa», B KOTOPOM OyayT MUHHMH3HUPOBA-
HBI PUCKH, B T. 4. U KOPPYIIIUOHHBIE, BOSHUKAIOIINE B
XOJIe€ COBEPILIEHUS IKOJIOTHYECKUX NTPaBOHAPYIIECHUH.
CyObekThl mpaBa OyIyT OCBEIOMIICHBI O CTEICHH
OIMaCHOCTH U TIOCJEICTBHUAX JaHHOTO BUIA MPaBOHA-
PYLICHUH, OpraHbl MyOIMYHOM BIACTH MOTYT CO3/1aTh
MEXaHW3M 3alIUThl SKOJOTHYECKHX TpaB TpakIaH
IyTeM TPUBJICYEHUS K FOPUANYECKON OTBETCTBEHHO-
CTH IOPUANYECKHUX U (PU3NIECKHX JINL, JOJKHOCTHBIX
JIUII, B CITydae HAJIMYIUS JTUIHON 3aMHTEPECOBAaHHOCTH
1 MOTYYEHUS BBITOIBI B XOAE COBEPILICHHSI 3KOJIOTHYe-
CKHX IIPABOHAPYIUEHUM.

Koppymmwmsi, B ocobeHHOCTH B cepe IKOJIOTHH,
MOJKET SIBJISITHCS HETATUBHBIM (DAKTOPOM JUIS JOCTH-
JKEHUS! TIOCTABIICHHBIX [IeJel 1 3a1a4, 0003HaueHHBIX
rocynapctBoM. CoBepiiaeMbie KOPpYHIIMOHHBIE TIpa-
BOHAPYILIEHHS, B TOM YHCIIE U B cepe IKOJIOTHH, He-
TaTUBHBIM 00pa30M BO3MIEHCTBYIOT Ha OKPY>KAIOIIYIO
Cpexy, He TI03BOJISII MUHIMH3HPOBATH IKOJIOTHIECKHE
MIPaBOHAPYIIICHUSI.

KoppynimonHsle  mpaBOHApyHmIEHUS]  CHIKAIOT
YPOBEHB IMPABOBOH KYJIBTYPHI, IPABOBOTO CO3HAHUS U
MPaBOBOTO BOCHHUTAHUS KaK JOJDKHOCTHBIX JIUII, TaK
U JpyTUX CYOBEKTOB IpaBa, CTPEMSIIUXCS Yperylu-
pOBaTh CIIOPHBIE BOMPOCHI, Kacaroliuecs OCYIIEeCT-
BJICHUSI WX TPOQECCHOHANBHOW NESATCIHLHOCTH He-
3aKOHHBIM TyTeM. OTCyTCTBHE YETKOTO MOHWMAaHUS
BCEX HEMpEeICKa3yeMbIX IeHCTBUH, KOTOpBIE MOTYT
MIPOM3OIMTH BCIEACTBUE KOPPYIIIMOHHBIX MPaBOHAPY-
IIEHUH, BJIeUeT 3a coOo Ooee MacmTabHEBIE MTPaBo-
BBIE PUCKHU. YCTaHOBJIEHUE NMPUYUHHO-CIEICTBEHHON
CBSI3U MEXIY KOPPYNIIMOHHBIM TpPaBOHAPYIICHHEM

1 HEONaronpusTHBIME JEHCTBUAMH, BIUSIOIINMH Ha
OKPYKAaIOIIYIO Cpey, OyAeT SBISATHCS OMHUM U3 (hak-
TOPOB Ul IIPUBJICUCHUS K YCTAaHOBJICHHOW 3aKOHOM
IOPUINYECKON OTBETCTBEHHOCTH.

B cBa3m ¢ BBHIIEW3IOKEHHBIM MPHUBENEM IPH-
Mep u3 cyneOHol npakTuku [9]. M.B. obparmics B
WpkyTckuii 06:1acTHOM CyJ C MICKOM K MUHUCTEPCTBY
TIPUPOTHBIX PECypcoB W AKojoruu HpKyTcKoi 00-
JIacTH, TaK Kak OBbLI HE COINIaCeH C TeM, YTO OH ObUI
YBOJIEH CO CBOEH JIOIKHOCTHU C MPEABIAYIIEro MecTa
pabotel. [Ipocui B3bIcKaTh KOMIIEHCALIUIO 3a BBIHYX-
JCHHBIN IPOTYJI CO CBOETO PadOTONATEIS.

[Tocne paccMoTpenyst MaTepranoB jiena ObIIo ycTa-
HOBJIEHO, YTO HMCTel ObLI INIAaBHBIM T'OCYIapCTBEHHBIM
WHCIIEKTOPOM B 00JIaCTH OXpaHbI OKPY>KaroIel CPebl,
YBOJIEH B CBSI3U C yTPATOM TOBEPHUS, B CBSI3U C TEM, UTO
HE MPEINPHHSIT MEPBI 10 PA3PEIICHHIO IPABOBOTO CIIO-
pa, OZHOM M3 CTOPOH KOTOPOTO OH SABJISUICS.

I'paxxnanun M.B. cuuTaer yBOJIBHEHHE HE3aKOH-
HBIM II0 IPUYMHE TOTO, YTO KOPPYNLHUOHHBIX MPaBO-
HapylIeHUH OH HE COBEpIIal, IPU TPYAOyCTPONHCTBE
YBEIOMIT paboToIaTeNst O TOM, 4TO €T0 ChIH padoTaeT
B 3A0 «/I», ocyliecTBIAIOMIEM IEATEIBHOCTb O J0-
Oblue rpaHUTa, HO MPU STOM KOMMEPUYECKUX MHTEpe-
COB B JIaHHOI KOMIIaHUU HE UMEET.

Hctuom B Xoze cyneOHBIX 3aceqaHuil ObUIH Mpea-
CTaBJIEHBI JIOKa3aTeJIbCTBa O TOM, YTO OH B HajJe-
KAl 3aKOHOM CPOK YBEAOMMJ O BO3HHMKHOBEHHMHU
KOH(JINKTa MHTEPECOB, OIHAKO €r0 YCTHOE YBEAOM-
JieHHe OBLJIO MPOMTHOPUPOBAHO COOTBETCTBYIOILIEH
komuccueil. [ToMuMo 3Toro, mpu TpyLOyCcTpOKUCTBE OH
yKaszall Bce HeOOXOANMBIC U JOCTOBEPHBIC CBEICHHUS
0 MecTe paboThl ero chiHa. OTMEYaeT, YTO KOMICCH-
el He moka3aH (aKT cCo3JaHUsl HETaTUBHBIX MOCIEN-
CTBHH, KOH(IMKTa MHTEPECOB WM € MOTy4eHHOH
BBITOJIBI KAK CAMUM HCTIIOM, TaK U €ro ChIHOM, KOTO-
PYIO OHH MOIVIM HOJIYYUTh B PE3YNIbTATE CIOKUBILICH-
Csl CUTYyallUH.

B apyrom cymeOHOM 3acemaHWy MO WCKY MPOKY-
patypsl o npusHaHuM AesrenbHocTH 3AO0 «/I» He3a-
KOHHOW M. B. mpuHuMan y4acTtve B KaueCTBE NpeEa-
CTaBUTEJII OT MHHHCTepcTBa. Mcren oTMedaer, uTo
chopMupoBaHHAs JUIA NPOBEPKU IESATEIBHOCTH BBI-
IIeyKa3aHHOW OpraHu3alliil KOMUCCHSI HE OCHOBBIBA-
Jlach Ha TPeOOBaHUAX MEHCTBYIOIIETO POCCHHCKOTO
3aKOHO/ATENBCTBA, & MPENCEAATeNIb HE yBEIOMMUIA
JIPyTUX YJIEHOB KOMHCCHM O HAaJH4YUU 3aMHTEPECcO-
BaHHOCTU y M. B. B 1aHHOM Jene.

[To3nHee B cyneOHOM 3aceaHnU IO UCKY 3araJHo-
Baiikanpckolt MexpaoHHOW Mpokyparypsl kK 3A0
«/I» o mpexpaleHnn AeATeIbHOCTH MO IIPOBEACHUIO
TOPHO-TIOATOTOBUTENBHBIX paboT 1Mo 100kIYe TpaHuTa
Ha I00KHOM YYacTKe MECTOPOXKICHHS 10 YCTpaHEHUs
HapylLleHusl 3akoHonarenscTBa M. B. Taroke npuHH-
MaJ y4yacTH€ B KauecTBE MpPEJCTABUTENS OT MUHU-
CTEPCTBA, OMHAKO B CymeOHOM Tporiecce KOH(IUKTa
WHTEPECOB HE BO3HUKIIO.

B cyne nepBoil MHCTaHIIMY B YAOBIETBOPEHUHU HC-
KOBBIX TpeOoBaHMit M. B. ObII0 0TKa3aHO, TTOCIIE YE€TO
OH BBIHY)XIEH OblT 0OpaTHThCS B CyAeOHYIO KOJuIe-
THIO IO TPaKJIAHCKUM JenaM MpKyTckoro o61acTHO-
ro cyna. B xoxe paccmorpenus aena ucrel MOsICHUI,
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YTO OH MPEATIPHUHSIT MEPHI IO YBEAOMJICHHUIO HAHUMa-
TEJIsl 0 BOBMOKHOCTH KOH(IIMKTA HHTEPECOB MPH TPY-
JoycTpoiicTBe. B Xone paccMoTpeHus Jena Mo HUCKy
3anaaHo-balikanbckoil mpokyparypel Kk 3A0  «/I»
KOH(UINKTa HHTEPECOB HE BO3HUKIIO, CIUTACT, YTO OT-
BETUYHK BBEJI €TO B 3a0IIy)KICHNE, COOOIITHUB O TOM, UTO
MUCbMEHHO YBEIOMJIST €ro He HaJlo.

CyneOHast KoJulerHs MO TPaKIAHCKUM JiesiaM
HpxyTckoro o61acTHOTO Cyna, paccCMOTPEB MaTepH-
anel Jena, OTMETWIIA, YTO TOCYyJapCTBEHHBINM Ipax-
JAHCKHUI CITy)Kall|il JOJDKEH ObLI YBEIOMHUTH IIPE/I-
CTaBUTEJISI HAHUMATENS O BOSHUKHOBCHUHU KOH(IMKTA
nHTepecoB. HecMoTps Ha Bce MPUBEINEHHBIE TOBOABI
HEBHHOBHOCTH, HH TIPH TPYAOYCTPOICTBE, HU TOCTE
paccMOTpEHUs Aeia MO UCKY OPraHOB MPOKypaTyphl
UpkyTckoii 061acTi UCTel HE YBEAOMMI IPEICTaBH-
TesI HAHWMATels O BO3MOXKHOCTH BO3HHKHOBEHUS
KOH(ITHKTA.

[To utoram paccmoTpenus aena cyaeOHas Koije-
THS 110 TPaKIAHCKUM JienaM MpKyTCKoro o0nacTHOTO
CyJa NpHIUIA K BBIBOAY O TOM, YTO CyA NEPBOIl MH-
CTaHIIMM BEPHO OMNPEAETW MPaBOOTHOLIEHMS, BO3-
HUKIIAE MEXIy CTOPOHAMH II0 HACTOSIIEMY [Ely,
B CBSI3M C YEM peEIleHHE Cyda IMEepBOM WMHCTAHIMU
OCTaBJICHO 0e3 W3MEHEHHs, alleUIAIHOHHAs KaJo-
0a — 6e3 yIOBJICTBOPEHHUS.

Cucrema NpOTUBOAEWUCTBUS KOPPYILUU CBHIE-
TENbCTBYET O YETKO BBICTPOCHHOM MEXaHU3ME 3a-
LIUTHl KOJIOTMYECKUX IpaB TPa)kAaH, BBHIIOJIHEHUU
3aKpEIJICHHBIX HOPM, HAXOAALIMX CBOE (opMasbHOE
OTPaXXEHUE B JCHCTBYIOIEM POCCUICKOM 3aKOHOAA-
TenbcTBE. [lyTeM BBeOEHHS ONOJHUTENBHBIX MOJ-
HOMOYHMH MOXHO OyZeT MHUHHMH3UPOBATH BO3HHK-
HOBEHHE KOH(IMKTa HHTEPECOB MEXKAY OIH3KHUMHU
POACTBEHHUKAMH U JOJDKHOCTHBIMHU JIMLAMH B chepe
9KOJIOTHH.

IToMmuMO KOPpPYNIIMOHHOM COCTaBISIOIIEH, KO-
TOpas MOXET OBITh (DaKTOPOM COBEPILICHHS 3KO-
JIOTUYECKUX TPAaBOHAPYIIEHUH, K CYIIECTBEHHBIM
mpo0neMaM MOXHO OTHECTH HCIIOJIb30BAHUE HEIKO-
JIOTUYECKUX MATEPUAJIOB IIPU OCYIIECTBICHNUHN X035IH-
CTBEHHOH MJIM UHOW IIPEIIIPUHUMATEIILCKOU JEATENb-
HOCTH, IOBTOPHOE XPaHEHHE SKOJIOTNIECKUX OTXO0B
B CBSI3H C HEBO3MOKHOCTBIO ITOJIHON UX TIEpepabOTKH.

Hcnonp3oBaHne HEIKOJIOTHUECKUX MaTepHANIOB B
XOZI€ OCYLIECTBICHHS XO3IWCTBEHHON NEATENbHOCTH
MOJKET MPUBECTH K TOMY, YTO MPHUPOIAHBIM pecypcam
(Boma, 3emuisi, TouBa, arMoc(epHbI BO3AyX) Oyaer
HaHECEH 3Ha4YNTeNbHbIN yiep0, cBA3aHHbIN C ocena-
HHEM B HUX HETaTUBHBIX YACTHII, KOTOPbIE IPH MOCIIe-
IYIOIIEM B3aMOJECHCTBUH C STUMH PECYpCaMU MOTYT
OKa3aTh KpaiiHe HeOJIaronmpusiTHOE BO3IEHCTBHE Ha
3/I0pPOBBE YEJIOBEKA.

Bosnukaer enie oqna npo0iiema, CBSI3aHHAs C TEM,
YTO Ha NMPAKTUKE, K OOJIBIIOMY COXKAJICHHUIO, HE BCET-
Jla BOBMOYKHO YTHJIM3HPOBATh BCE CoAeprKaliyecs Ha
HIpeAnpusITUd 0TX0/bl. IIoBTOpHOE XpaHeHue yxe pa-
Hee 00pa30BaHHBIX OTXOJOB HAHOCHT KOJIOCCAIBbHBIN
yiep0 He TOJIBKO MPUPOJHBIM pecypcaM, HO U caMoit
OpraHU3ally, T€ OHU PACIIONIaratoTcs, a TAKKe yBe-

JINYCHUIO PUCKA MPEBBIIICHUS JUMHUTOB IO COAEpIKa-
HHUIO OTXOMIOB. B 3aBUCMMOCTH OT KaTeropuu 0ObeKTa
OCYIIECTBIIsIEMON MTPO(heCCHOHATFHON IS TENIEHOCTH
YCTaHABIMBAOTCS HOPMATUBHI 10 00pPa30BaHHUIO OT-
XO/IOB W JIUMUTHI 10 WX TOCICAYIOMEMY pa3Melle-
HUIO.

K mnaubomee CymeCTBEHHBIM MyTSIM pPEUICHHS
0003HAYCHHBIX TPOOJIEM CIIEIyeT OTHECTH BBEICHUE
HOpM 110 00pBOE ¢ KOPPYIIIMOHHON COCTABISIONICH B
OdenepanbHblii 3ak0H «O0 0TXO/Aax MPOU3BOJICTBA H
roTpeonenns» ot 24.06.1998 Ne 89-D3 B masy 7.

OTHOCHUTENBHO UCHOIB30BAHUS HEAKOIOTHUECKUX
MaTepUaJIOB OTMETHUM, YTO HEOOXOIUMO yCTaHOBIIC-
HHE HOPMATHBOB TI0 OOO3HAYEHHIO IKOKPUTEPHEB,
CBUJICTENBCTBYIOIIUX O HEMPEBBIIICHUH JTUMUTOB I10
HAaHECCHHUIO Bpela MNPUPOTHBIM pecypcaMm OKpyxKa-
olel cpenbl. MIX oTCyTCTBHE BIICUET MPABOBYIO He-
OTIPEJCIICHHOCTh B IEUCTBYIOIIEM POCCUICKOM 3aKO-
HOZIaTEJIbCTBE.

Jis Toro, 9TOOBl XpaHUTHh OCTABIIMECS OTXOJBI,
MpEeINPUHAMATEISIM HEOOXOAMMO CO3/1aTh JIOTOJIHU-
TeJbHBIE MECTa XPAHEHHsS TaKUM 00pa3oM, YTOOBI
OHU HE HAHOCHWJIH BpeAa MPUPOIHBIM pecypcam OKpy-
JKarolle Cpeibl U MX XpaHEHUe ObLIo ObI Oe3Bpe-
HBIM JIJTS1 KUBYIITUX BOJM3M C TAKUMH TIPCITIPUSTHSI-
MU TPaKIaH.

B xozme coBepiienust abcomoTHO JTF000TO MpecTy-
IJICHUS! B HE3aBUCUMOCTH OT COCTaBa BCEraa IpU-
CYTCTBYIOT CMSTYAIOIIAE M OTIr4aroiiue o0CTos-
TenscTBa. K mepBoil kareropuu B MpOBOAMMOM HaMH
HCCIIEIOBAHUN OTHOCSITCS TAaKWE, KAK COBEPIICHHE
CIIy)KalllUM HapyIlleHUs TpeOOBaHMN 3aKOHOIATEITh-
CTBa O NMPOTHBOACUCTBUU KOPPYIIIMHU BIIEPBbIE; 0€3-
YKOPH3HEHHOE COOIIONEHHE CITy>KAIllUM B OTYETHOM
Mepuosie APYTruX OTPaHHUYEHU, 3alpeToB, TpeOoBa-
HUH, UCTIOJHEHHUE OO0S3aHHOCTEH, YCTAHOBJICHHBIX B
LETSIX MPOTUBOAECUCTBUS Koppynuuu u Ap. Ko BTopoit
TpyIIe CIeAYeT OTHECTH TaKue 0OCTOSATENbCTBA, KaK
MIPEICTABICHNE B XONIE MPOBEPKH HEIOCTOBEPHBIX H
MIPOTUBOPEYUBBLIX OOBSICHEHUH, COBEpPIICHHE WHBIX
JICWCTBUM, HAIIPABJICHHBIX Ha 3aTPyJHEHHUE X0/1a MPO-
BEpKH; OJHOBPEMCHHOE HapyIleHHEe ABYX W Ooiee
TpeOOBaHMII 3aKOHOJATEIhCTBA O MPOTHBOACHCTBUU
KOppyniuu u pan uHeix [10, c. 362].

Pe3roMupyst BBILIEH3T0KEHHOE, OTMETHM, 4TO
pOJIb MPOTUBOACHCTBUSI KOPPYILMHU B IPOLIECCE CO-
BEPIICHUS] DKOJIOTHYCCKUX IIPaBOHAPYIICHUH Cy-
mecTtBeHHa. OCOOEHHOCTH TPOTHUBOACHCTBHS KO-
PYIIMH PaCKPHIBAIOTCS B TOM YHUCJIE W Ojaromaps
BBISIBJICHUIO JKOJIOTHYECKUX MPABOHAPYIICHUH, CO-
BEPILUECHHBIX AOJKHOCTHBIMU JIMLIAMH, HAJCIECHHBI-
MU COOTBETCTBYIOIIMMH O0Os3aHHOCTAMH B cepe
skojoruu. IIpoTuBoaeCcTBME KOPPYIIMU B 3KOJIO-
rudeckorl cepe HampaBJIeHO Ha COKpaIleHHEe BO3-
HUKHOBEHHsI KOH(IMKTA HHTEPECOB MEKY JTUIAMHU,
OCYIIECTBISIOMMUMHI TPO()ECCHOHATIEHYIO IEATEIb-
HOCTh B c(hepe SKOJIOTUH U UX OJU3KUMHU POJCTBEH-
HUKaMH, TEM CaMbIM OOYCJIOBJIHMBAs €€ TeopeThye-
CKYI0O U IPAaKTHYECKYI0 3HAYUMOCTh B POCCUHCKOM
3aKOHOJATENbCTBE.
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AnHoTanusi: B crarbe aHanu3upyroTes nooxxeHust MoaeapHOro 3akoHa ajist rocynapcets - yaacTHrkoB CHI™ «O nudpoBsix
IpaBax», OTHOCSIIHECs K IH(ppoBoMy 00paszy (IudpoBOi KONMWH JHMYHOCTH), MpaBa HA KOTOPHIE PACCMaTPUBAIOTCS
KaK JHYHBIE HEWMyIIeCTBeHHbIe Onara. C Henpl0 ONpeieieHuss MecTa IMU(pPOBOro obpa3a B CHCTEME JHIHBIX
HEMMYIIECTBEHHBIX NPaB MPOBEJICHa XapaKTePUCTHKA €ro OTJMYUTENFHBIX YePT B CPABHEHUH C IIPABOM I'paKAaHHHA Ha
n3obpaxenne. OCyIecTBICHa XapaKTEPUCTHKA COAEPkKaHUs CyOBeKTHBHOTO IpaBa Ha 1udposoii 06pa3. HopmaruBHy0
OCHOBY HCCIIEIOBAaHHSI COCTABMIIO MOJIENIBHOE 3aKOHOAATENBCTBO ISl rocyaapcTB - yaacTHukoB CHI' 1 HanmonansHOE
3aKOHO/IATENbCTBO CTPaH-y4YacTHUI] (B yacTHOCTH, npaBo benapycu u Poccun). Ilo pesynsraram uccienoBaHus cliellad
BBIBOJI O TOM, YTO TpaBo Ha II(poBoii 00pa3 (IIH(POBYIO KOHIO JINYHOCTH) MOXKHO PACCMaTpPHBaTh B KAYECTBE OTHOTO
13 MPOSIBJICHUH NpaBa TpakJaHWHA Ha n300pakeHne. MomenbHbIi 3akoH «O U(POBBIX MPaBax MO3BOJISET BBIACIUTD
YepThl, OTIMYaroNe u(pPoBoil 06pa3 (MU(GPOBYIO KOMHIO JIMYHOCTH) OT HHBIX (POPM OXPaHSEMBIX H300paKCHUI
(HampuMep, TPOM3BENCHUH M300pa3HTENILHOTO MCKycCTBa, ()OTO- W BUIEO3aNMCEHl W T. 1.), HO HE JAaeT OCHOBaHHMN
paccMmarpuBaTrh €0 BHE PaMOK CYIIECTBYIOIINX MEXaHH3MOB 00€CIIeUeHHS IIpaBa rpaskAaHIHA Ha H300paskeHne. ABTOp
CTaThH JICNIaeT BBIBOJ, UTO COMCPIKaHKE MpaBa Ha nuppoBoii 00pa3 (u(pPOBYIO KOMUIO JUYHOCTH) HE UMEET KaKUX-TH00
CEepBhE3HBIX OTIIMYMI OT COZlep KaHMs IPaBa rpakIaHIHA Ha H300paXKeHHe. DTO MPOSIBISIETCS B CXOJCTBE MO CyOBEKTHOMY
COCTaBy, TMOPAAKY MCIIOIBb30BaHMS NU(POBOTO 00pa3a M N300paKeHMS TPaXKIaHNHA, KaK IIPH €T0 JKU3HH, TaK U MOCie
CMEpTH, perllaMEHTalM{ BOSHUKHOBEHUS 3TUX OOBEKTOB, yCTAHOBIICHUU OTPaHMYCHUI TpaBa rpakJaHuHa Ha [UPPOBOH
00pa3 1 coOCTBEHHOE M300paXKeHHUE, a TaK)Ke MMOCIIEICTBUI HapyIICHHS 3TUX TIPaB.
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Abstract: The article analyses the provisions of the Model Law for the CIS member states «On Digital Rights» relating
to the digital image (digital copy of a person), the rights to which are considered as personal non-property rights. In
order to clarify the place of the digital image in the system of personal non-property rights, its distinctive features are
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characterized in comparison with the citizen’s right to an image. The content of the subjective right to a digital image is
characterized. The normative basis of the study was formed by the model legislation for the CIS member states and the
national legislation of the member states (in particular, the law of Belarus and Russia). Based on the results of the study,
it was concluded that the right to a digital image (digital copy of a person) can be considered as one of the manifestations
of the citizen’s right to an image. The model law «On Digital Rights» allows to highlight the features that distinguish a
digital image (digital copy of a person) from other forms of protected images (for example, works of fine art, photo and
video recordings, etc.), but does not give grounds to consider it outside the existing mechanisms for ensuring the citizen’s
right to an image. The author of the article concludes that the content of the right to a digital image (digital copy of a
person) does not have any serious differences from the content of the citizen’s right to an image. This is manifested in
the similarity in the subject composition, the order of use of the digital image and the image of a citizen, both during his
life and after his death, the regulation of the emergence of these objects, the establishment of restrictions on the right of a
citizen to a digital image and his own image, as well as the consequences of violation of these rights.

Key words: model legislation; intangible goods; image right; objects of civil rights; digital image; digital copy of a
person; digital rights.
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OpnHoli U3 TEeHASHIUHN pa3BUTHUS TPAXKIAHCKOTO 3a-
KOHOJIATENILCTBA SBJSIETCS BKIIOUeHHE B cdepy ero
JIEACTBUS OTHOIICHUH 1O MTOBOMY MUQPPOBBIX 0OBEK-
ToB. Hanmpumep, camMocCTOSTENbHBINH XapakTep HuQpo-
BbIX TpaB nmpusHaercs cT. 128 u ct. 141.1 'K PO [1].

[Ipu sTOM Kak moHsATHE TU(POBEIX MPAB, TAK U UX
OT/ENBHBIX O0BEKTOB HE UMEIOT OJHO3HAYHOW TpaK-
TOBKM B HAllMOHAJIHHBIX NPABOBBIX CHUCTEMax Ha’ke
TeX CTpaH, KOTOPHIE B CHITY HCTOPUIECKHX U COIHAITb-
HO-?KOHOMHYECKHX YCJIOBHI MMEIOT OOJBIIOE CXOA-
CTBO B HOPMAaTHBHOM PETyIUPOBAaHHH YaCTHO-TIPaBO-
BBIX OTHOIIeHWH. B mojgo0HOW cuTyanuu OONbIIOi
TEOPETUUECKUNA U MPAKTUYECKUM HHTEpEC MPEACTaB-
JISIOT TIONBITKH TapMOHM3AINK 3aKOHONATENbCTBA B
aToil obnactu. I[IpuMepom 3TOMy SIBISIETCS TPUHSATHIN
MonenbHbIH 3aK0H 17151 TocyAapcTB — yuacTHUKOB CHIY
«O mudpoBeIx mpaBax» [2] (mazee — MonenbHBIH 3a-
KOH).

Ero 3naunmocTh 00ycClIOBIEHA B TOM YHCIIE U TEM,
YTO OH COJICPKHT TOJIOXKEHUsI, KaCaroIrecs: He TOIBKO
HMYIIIECTBEHHBIX, HO M HEMMYLIECTBEHHBIX IpaB, BO3-
HUKaroIMx B 1H(ppoBoi cpene. BoaMOXKHOCTH Cyliie-
CTBOBaHMS TAaKHX TPaB YK MPHU3HABAIach Ha JIOKTPH-
HanbHOM ypoBHe. Hanpumep, /1. E. Boraanos obparaer
BHUMaHHE Ha TO, YTO «O4UepeHasi TEXHOIOTHIeCKast pe-
BOJIFOIIMSI CTAHOBUTCSI TPUTTEPOM B PA3BUTHUH KOHIIETI-
LUK HeMaTepHaIbHBIX ONar yesoBekay |3, c. 685].

HemarepunanbHplii actiekT UQPOBBIX MpaB OTpa-
eH B MoIeTbHOM 3aKOHE TTPaBHIIaMH, KacaroIIHMH-
cst mudpoBoro odpasza (uHHpoBOH KOUU JTUIYHOCTH).
OTOT O00BEKT OMpenensIeTcsl Kak «3aKoAupOBaHHAs
C TIOMOIMIBID CPEACTB IUGPOBOro MmuU(POBaHUS CO-
BOKYITHOCTh OOBEMHOI'0 HM300pakeHUs (PU3UUESCKOTO
JrTia B WHPOPMAITMOHHONW CHCTEMe W HH(OpMAITIH
0 TakoM (PU3MYECKOM JHIE, BKJIIOYash OHOMETpuye-
CKHe, TICHXOIMOLIMOHANBHbIC, (PU3NOTHOMHYECKUE U
IpyTHe ITaHHBIE O HEM, MO3BOJISIONIAS C TTOMOIIBIO
TEXHOJIOTUU HUCKYCCTBEHHOIO MHTEIUIEKTa UMHMTHPO-
BaTh IOBEJEHHUE CyOBEKTa B BUPTYaldbHOH Cpeme»
(cT. 3 MopaenpbHOTO 3aKOHA).

AHanu3 OTHOIICHHWH, BO3HUKAIOIIAX IO TIOBOIY
uudposoro obpasza (1dpoBOH TUUHOCTH), YKE TPO-
BOAWJICS IOPUAMYECKON Haykoil. Ho B GonpImHCTBE
CIy4aeB OAO0HbBIE HCCIeIOBAHNS OBLTH HAIPaBICHBI
Ha pelleHre MPoOIeMbl CO3JaHus TUTIPEHKOB C MO3H-
LMY [IPEeIOTBPAIIEHHUS YyTPO3 HAI[OHAIBHOM Oe3omac-
HoCTH [4], mpaBaM uesoBeKa [5; 6] U UHBIM acleKTaM
HETMPaBOMEPHOTO UCTIONIL30BaHUS IU(PPOBOTO 00pasa.
ABTOp HACTOSIIEH CTaThH paHee oOpamancs K BO-
MpOCy O MPaBOBOM pekuMe LudpoBoi Gadpuxannn
C TOYKH 3peHHus aBTOpckoro mpasa [7]. Ilpu aTom
TpaKJaHCKO-TIPaBOBasl XapaKTEepHCTHKa IH(PPOBO-
ro o0Opasza M, COOTBETCTBEHHO, YCIIOBHsI €0 MPaBo-
MEPHOTO UCTIONB30BaHUS OCTAIOTCS BHE ITOJISI 3pCHUS
TOKTPHHEI.

Ananu3 MonenpHOTo 3aK0Ha MO3BOJISIET B OTIpee-
JIEHHOM CTEMeHN BOCTIOIHUTE 3TOT IIPOOEIT U BHIABUTH
Te 4epThl MUQPPOBOro o0pa3a Kak 00bEKTa IpaxIaH-
CKOTO TIpaBa, KOTOphIE MOTYT B TEpCIIEKTHBE Haii-
TH OTpa)KCHUE B HAIIMOHAJIHHOM 3aKOHOJIATEIBbCTBE.
[TomMHuMO 3TOTO paccMOTpEHHE MPABHII, COICPIKAIIIHX-
csi B MozenbHOM 3aKoHeE, TaeT BO3MOKHOCTh OMpe/ie-
JIATH MECTO ITUGPOBOrO o0pa3a Cpeau CXOMHBIX 00h-
EKTOB IPaXKIAHCKOTO IpaBa.

U3 a63. 1 4. 1 cT. 6 MonensHOro 3aKoHa CIEAYET,
YTO MpaBo Ha MU(PPOBOI 00pa3 BOZHUKAET y TpaxKaa-
HUHA, THPOPMAIIHIO O KOTOPOM OH COJIEPXKHT, a U3 4. 3
9TOH JKe CTaThH BBITEKAET, 4To II(poBO 00pa3 He SB-
JISIETCS] IMYIIECTBOM, HE BKIIFOUAETCS B HACIIEJCTBEH-
HYIO WIA UHYIO UMYILECTBeHHYI0 Maccy. Cka3aHHOe
MO3BOJISIET OINPEJENUTh MPaBo Ha IUQPPOBOIl 0Opa3
KaK HEMMYIIECTBEHHOE TpaBo. [lJI1 XapakTepuCTHKU
3TOTO OJNara mpencTaBisieTcss HEOOXOJUMbIM BBISIBUTH
3JIEMEHTBI, COCTABISIONINE HU(PPOBOI 00pas.

Jlis onpenieneHus IpaBoOBOM MPUPOJIBI pacCMaTpH-
BaeMoro o0bekTa 00JbIIoe 3HAUCHHE UMEET 4. 4 CT. 6
MopensHOTO 3aKOHa, ONpeAeNuBIas, 9T0 Nu(POBOi
o0pa3 He o0mazaer mpaBoCYyOBEKTHOCTHIO. JTO MO-
Ka3bIBaeT, YTO CaMH TEPMHUHBI «IUPPOBOI 00pas3» u
«npoBasg KoM TAIHOCTHY HE CIeAyeT MOHUMATh
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OyKBaJIbHO W ATH OOBEKTHI HE MOTYT B KaKOW-THOO
CTeTleHH OBITh MPUPAaBHEHBI K CAMOMY TpaKIaHUHY.

N3 c1. 3 MonenpHOTo 3aKOHA CIIEAYET, 9TO OCHOBOM
urppoBoro obpasa BRICTYNaeT 00beMHOE M300pake-
Hue (U3MYeCcKoro Jula B MH(OOPMAIMOHHOM CHCTEME.
[Ipu 3TOM ClleAyeT yUHTHIBATh, YTO B 3aKOHOAATEIb-
cTBe OOJBIIMHCTBA TrocydapcTB - ydacTHHkoB CHI
MpaBo Ha M300paKCHUE yKe MOIYYMIO OXpaHy Kak
JUYHOE HEMMYIeCTBeHHOe Omaro'. CiemoBaresbHO,
HEOOXOAMMO BBISICHUTH, HACKOJIBKO TPaBO Ha IUQ-
POBOI 00pa3 COOTHOCHMO € TIPaBOM I'pa)KIaHMHA Ha
n300pakeHue.

Hanpumep, MoxxHO 00paTUThCS K 3aKOHOIATEIh-
ctBy PO®. 13 anamuza ct. 152.1 'K P® crnenyert, uto
10 00IIeMy IpaBITy 0OHAPOIOBAaHNE M HCIIONIH30BA-
HUE HM300paXeHUs TPaKJaHMHA BO3MOXHO JIUIIb C
€ro coracus, a ocie CMEPTH — C COTIIacHs ero Onu-
JKalIlIUX POJICTBEHHUKOB U WICHOB ceMbH. [Ipu 3TOM,
Kak nokaseiBaeT . 1 ct. 152.1 'K P®, 3akoHOmaren s
He IUuPepeHIupyeT MEXaHU3M peau3allii 3TOTO
IpaBa B 3aBHCHMOCTH OT XapakTepa W Ha3HaueHUS
n300paXeHus, MPUMEHSISI €ro B TOM 4uciie K (oTo-
rpadusM, BUIEO03aMUCIM U MPOU3BEACHUAM H300pa-
3UTETHHOTO UCKyCCTBa. B CBSA3M ¢ mpeaMeToM HacTos-
LIETO UCCIIeJOBAaHMS cleqyeT OOpaTuTh BHUMAaHKUE Ha
TO, YTO WCITOJB30BAHHME 3aKOHOMATENIEM BBIPAKEHUS
«B TOM YHCJE» IOKA3bIBAET, YTO MOHATHE «U300pa-
KECHHUE)» O0XBaThIBACT IIEPEUUCICHHbIE OOBEKTHI, HO HE
HCUEPITBIBACTCS UMH.

B Pecrrybnmke bemapyck 3akoHOJarenbcTBO 00
OXpaHe TpaBa Ha W300pa)keHHE HaXOIUTCS B TPO-
necce ¢dopmupoBanus. Ho Ha HacTOAMUANA MOMEHT
CaMOCTOSTEJIbHBIN XapaKTep 3TOro IpaBa yCTaHOBJIECH
Pemienniem Konctutynmonnoro Cyna PecnyOnukn
bemapycp ot 30.10.2018 Ne P-1145/2018, B xoTOpoM
npu3HaeTcs HeoOxomuMmocTh m3MeHeHnd B 'K u 3a-
KpeIuIsieTcsl, 4T0 H300paKCHUE TpaKIaHWHA MPea-
CTaBIIIET COOOW «ero BHENIHWH (MHIWBUIYATHHBIN)
00K B 0OBEKTUBHPOBAaHHOW (opme, Hampumep B
MPOU3BENICHHN N300Pa3UTENILHOTO UCKyCCTBa, Ha (ho-
Torpaduy WM BUAEO3aNICH B KOHKPETHBI MOMEHT
BpeMeHm» [8].

Ha penrenne mocraBieHHBIX KOHCTHUTYIIMOHHBIM
Cynom Pecriybnuku benapych 3aaq HarpaBiieHbI 110-
noxenus [Ipoexra 3akona «O0 U3MEHEHNH KOIEKCOBY,
u3 . 1 ct. 153" koToporo ciemyer, 94To «pacnpocTpa-
HEHHWE U JaJlbHEHIee HCIOoIb30BaHHE M300paskeHUs
rpaxkaanuHa (B TOM 4ucie ero ¢pororpadumu, a Takke
BHJICO3AIMCH WJIM TIPOM3BEACHUS H300pa3UTEIHHOTO
HCKYCCTBAa, B KOTOPBIX OH W300pakeH) JIOIYCKAIOTCS
TOJILKO C COTJIACHSI TOTO TpaKIaHuHa [9].

CkazaHHOE TIO3BOJIIET TOBOPHUTH O TOM, YTO B Ha-
CTofIllee BpeMs OCHOBHOW MEXaHU3M peraMeHTalluH
IpaBa rpakJaHuHA Ha N300paKeHIe COCTOUT B TOM, U4TO

! AHanu3 3aKOHOJATENbCTBA TOCYAAPCTB EBPa3HICKOTO

peruoHa B 3TOH 00JIaCTH JlJaH aBTOPOM HACTOSILEH CTaTbu
B pabote: borycrtoB A. A. IIpaBo nmma Ha m300pakeHHE
B 3aKOHOJATENIbCTBE TOCYIApCTB €BPa3HIICKOTO pPErnoHa:
CPaBHHTENILHO-IPaBOBOH aHau3 // BectHuk CaparoBcKoii
rocygapCcTBEHHOM  ropuaudeckod  axagemuu.  2023.
Ne 1 (150). C. 274-285. DOI: 10.24412/2227-7315-2023-1-
274-285. EDN: https://elibrary.ru/zkdwuf.

OHO TIONTy9aeT OXpaHy HE3aBHCHUMO OT (JOPMEBI, XapaKTe-
pa ¥ TEXHUYECKUX XapaKTePUCTUK (PUKCAIIMU U BOCIIPO-
W3BEICHUS, LieNield McIoNb3oBaHus. PaccmarpuBas ke
M300pakeHre KaK OCHOBOIIONATAIOIINK JIEMEHT Iud-
poBOro obpas3a B COOTBETCTBUH cO CT. 3 MoaeiabsHoro
3aKOHa, MOKHO CZEJaTh BBIBOJ, YTO OHO HOCHUT OOBEM-
HBIN XapakTep, PUKCHPYETCsI C TOMOIIBIO CPEICTB -
poBOro MIM(POBAHUS U BOCIPOU3BOIUTCS TPH TTOMOIIU
WCKYCCTBEHHOTO MHTEJUIEKTa 1 UMEET IeTTbI0 MMHTHPO-
Barh MOBE/ICHHE CyOnekTa B 1udpoBoit cpene. To ecth
MonenbHbI 3aK0OH YKa3bIBaET HA HAIWYME XapaKTepH-
CTUK, TO3BOJIONIMX JIMIIb OTIHYUTH H300paKeHHE,
coxepikamieecs B LU(poBoM o0pasze, OT MHBIX (OpM
OXpaHseMbIX N300pakeHU (Harmpumep, IPOU3BEICHHUI
M300pa3UTENFHOTO MCKYCCTBa, (JOTO- W BHIEO3AIHICEi
U T. J.), HO HE JTAFOIIMX OCHOBAHWI paccMarpuBaTh €ro
BHE paMOK CYITIECTBYIOIIX MEXaHU3MOB O0€CIICUCHHS
3TOTO HEMMYIIIECTBEHHOTO TIpaBa rpakIaHiHa.

[Ipu 3TOM CclemyeTr yduThIBaTh, YTO B COOTBET-
CTBUU €O CT. 3 MonensHOTo 3aKkoHa IU(poBo oOpa3
COCTOWT HE TOJBKO M3 00BEMHOTO M300pakeHus Qu-
3MYECKOrO JIUIA, HO 1 nH(popMmaluu 0 HeM. Kak Obu10
OTMEUEHO BBIIIE, 3Ta HHPOPMAIUI COCTOUT U3 OHO-
METPHUYECKUX, IICUXOIMOIMOHANBHBIX, (PU3NOTHOMHU-
YCCKHX W UMHBIX NAaHHBIX O I'PpaXJaHUHE. OI[HaKO, 1o
MHEHUIO aBTOpa HACTOSAIIEH CTaThbH, 3Ta HH()OPMAITHS
00 OXBaTHIBAETCS MMOHATHEM «U300pakeHUEY, THOO
HE MMEET CaMOCTOSITEIFHOTO 3HAYCHUS JISI CO3/JaHMUS
upoBoro oopasza U uMeeT (aKyIbTaTHBHBIN MO OT-
HOIIIEHUIO K N300PKEHHUIO XapaKTep.

ITonsarue 6I/IOMeTpI/IT-IeCKI/IX JAaHHBIX UMECT HOpMa-
THBHOE 3aKperuieHHe KaKk B PEKOMEHIATeNbHBIX aK-
tax CHI, Tak ¥ B HallMOHAJILHOM 3aKOHOJATEIILCTBE
TOCylapcTB - y4acTHHKOB. 13 cT. 2 MopensHOrO 3a-
koHa «O TepCOHANBHBIX NAHHBIX» CIEIYEeT, YTO OHU
«COIIepKaT TMapaMeTpbl OHUOMETPUYCCKON HJICHTH-
¢ukanun cyObeKTa MepCOHAIBHBIX TaHHBIX, TO €CTh
CBEICHUSI O (PU3UOJOTHYSCKHX M OHOIOTHYECKUX
0COOEHHOCTSIX, Ha OCHOBAHWHU KOTOPBIX MOXKHO yCTa-
HOBUTH €T0 JIMIYHOCTH, U 00pabaThIBacMBbIC C TIPHMeE-
HEHUEM TEXHHUYECKHX CPEICTB (B TOM YHCIIE CPEICTB
ABTOMATHU3MPOBAaHHOW 00pabOTKH  IMEPCOHATBHBIX
nmaHubIX)» [10]. B crartee 1 3akona PecnyOmuku be-
napych «O 3aluTe MePCOHATBHBIX JAaHHBIX» OHOME-
TPUUYECKUE TIePCOHANIbHBIE JaHHBIE OIpPEAEISIOTCS
KaK «uHpOpMaNus, XapakTepusyromas (HHU3HOIOTH-
YecKre W OHOJIOTMYeCKHe OCOOEHHOCTH YeJOBEKa,
KOTOpas UCIOJIb3YEeTCS JId €r0 YHUKAJIbHON UIEHTH-
(ukarum (OTIeYaTKA MajJbIeB PYK, JTaJOHEH, paTyxX-
Hast 000JI0UKa I1a3a, XapaKTEPUCTHKH JIUIIA U €TO U30-
Opaxenue u npyroe)» [11].

Ucnonw3yss ykaszHble omnpezesieHUs OHOMETpH-
YECKUX AdaHHBbIX, MOXXHO HpHﬁTI/I K BBIBOAY, YTO HC-
TIOJIE30BaHKE WX IS co3maHus IndpoBoro obpasa
CIIY)KUT JUISL IeTajdu3alliii 00beMHOTO H300paKeHHS
rpakIaHuHa, IPUAAHUSA €EMY €CTECTBEHHOCTH U pea-
JUCTHYHOCTH. TO ecTh OMOMEeTpHYecKre JaHHBIE BH-
3YaIIM3UPYIOTCS U CTAHOBATCS HEOTHEMIIEMOU YaCThEO
n300paxeHusl.

Hcnonb3yeMoe xe B MoAeIbHOM 3aKOHE MOHSATUE
«(pHU3NOTHOMUYECKHE TaHHBIC» BOOOIIE B HACTOSAIICE
BpEMs HC UMECT JICTAJIBHOI'O ONPCACIICHUA. B nicuxo-
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JIOTUU XK€ (PU3NOTHOMHKA JIOJTO€ BPEMS OIPEeIs-
JIACh «KaK YYCHUE 00 ONPENCICHUU CYIIIHOCTH YeJ0-
Beka 1o yiiy» [12, c. 3]. IIpu aToM oT™MedaeTcs, 9To
«B COBPEMEHHBIX HCTOYHHKAX TEPMUH ‘ PHU3NOTHOMHU-
Ka”’ UMEeT paclIupUTeIbHOE TOJIKOBaHuEe. B monsTHe
«(pU3NOTHOMHUKAY» BKIIFOYAIOTCA COMPOBOAUTENBHBIC
KOMIIOHEHTHI (MUMHKA, skecThl)» [12, ¢. 4]. Ucxons u3
CKa3aHHOTO, MOYKHO CJIeJIaTh BBIBOJ, YTO (DU3HOTHO-
MUYECKHE NaHHBIE TPEACTABISAIOT COOOW CBemeHUs
0 JWIle U MAMHKe denoBeka. OnHako MOAOOHY0 WH-
(opMaIlio CI0KHO paccMaTpUBaTh 000COOJICHHO OT
M300paKEeHNS TpaXXKIaHNHA. DTH JaHHBIC TAKKe SBIIS-
FOTCSI OJTHUM U3 COCTABIISIONIMX €TI0 JIEMEHTOB.

Taxxe HE UMeeT HOPMATUBHOTO ONPE/ICICHISI HC-
MOJIb3yEeMbII B MOJIEIbHOM 3aKOHE TEPMUH «IICUXO-
SMOIIMOHAIILHBIC JTaHHBIC». MOXXHO TPEIIIONI0KHUTH,
YTO OHHM XapaKTEPU3YIOT TCHUXUYECKYI0O U DMOITHO-
HaJBHYIO CTOPOHY uenoBeka. Kak anmemeHT nudposo-
ro o0pasa rpaxkJJaHMHa ATH JaHHBIC MTO3BOJSIOT BOC-
MIPOU3BECTH OCOOESHHOCTH ITOBEJCHUS JIUIA B TEX WIIH
WHBIX cuTyanusax. OJHAKO 3TH YePTHI JOJDKHBI OyIyT
BBIPAXKAThCSA U BU3YAJIBHO, UYTO JIETACT U UX DJIEMEH-
ToM n300paxkeHus. Ilpu 3TOM ciegyeT OTMETHTD, YTO
TICUXO3MOIIMOHANBHBIE XapPaKTEPUCTUKU TPaXKJTaHU-
Ha MOTYT BOCIPOU3BOJUTHCS HE TOJNBKO B IIH(PPOBOM
obpase, HO M MHBIX BH3YaJbHBIX opMax (Harpumep,
AHUMAIMOHHBIX, KHHEMATOTpahUIeCKUX U JaKe KU-
BOIKCHBIX TPOU3BEACHUAX).

CkazaHHOE MTO3BOJISET YTBEPKAATh, UTO IIU(PPOBOH
o0pa3 ¢ TOYKH 3peHUS [UBWIMNCTUKHA MOXKHO paccMma-
TPHUBATh KaK OJHO M3 MPOSBICHUI MTpaBa rpax1aHuHa
Ha m3o0paxenue. [Ipu 3ToM 3akperuieHue mpaBa Ha
nM(POBYIO KOMHIO JIMYHOCTH €IIIE pa3 yKa3bIBaeT Ha
CYyIIIECTBOBAaHME TPEANOCEUIOK JJIsi Oojiee MMPOKON
TPaKTOBKH MOHATHUS N300pakeHUsI.

OTU YCIIOBUS HE SIBISIOTCS JIMIIb TMPOSBICHUEM
BIIUSTHUAS TEXHUYECKOTO IIporpecca Ha pa3BUTHE 00-
IIECTBEHHBIX OTHOIICHUH W UMEIOT JJOCTATOYHO JJIU-
TenbHyt0 uctopuro. Hampumep, M. A. IlokpoBckuit
enie B Hayaje XX B. OTHOCWJ K BO3MOXHBIM Hapy-
IICHHUSM TIpaBa JIMla Ha U300paKeHUEe, B TOM YHCIIe
CJIy4au, «KOTJIa IMHCATENIb ONHMCHIBACT BAllly WUHTUM-
HYIO )KU3HBb B KAKOM-JINOO pOMaHe, XOTS ¥ He Ha3bIBas
Balllero UMEHH, HO TaK, YTO BCAKHIA, O0Jiee HITH MeHee
MIOCBAIIECHHOM, Bac y3HaeT» [13, ¢. 125].

OneMeHTOM ITU(GPOBONW KOIMHMHM JTUYHOCTH MOXKET
BBICTyNIaTh TOJIOC IpaxaaHuHa. Ho HeoOXoamMocTh
€ro OXpaHbl CyIIECTBYET ¥ BHE PaMOK IIH(PPOBOTO 00-
pa3a, MOCKOJIBKY TOJIOC YeJIOBEKa CTONb JK€ OpPUTHHA-
JICH, KaK U €T0 BHEITHUI OOJIUK, U B TOH ke CTCIICHU
WHIUBHIyaIn3upyeT ero. [Ipm 3TOM COBpeMEHHBIC
TEXHOIIOTUH TO3BOJISIOT CHHTE3UPOBATh U BOCIIPOU3-
BOJIUTH TOJIOC YelioBeKa Oe3 ero coracus. Hapymenus
MOJ00HOTO poJa HAUYMHAIOT BCE YaIlle BCTPEYATHCS
Ha npakTtuke. B yactHoctu, Coro3 aukropoB Poccun
MPEIOKUT YPETYIUPOBaTh HCIIOIB30BAHUE CHHTE-
3WUPOBAHHOTO MCKYCCTBEHHBIM HHTEIIEKTOM TOJIOCa,
MTOCKOJIBKY «IUKTOPBI CTAJKHBAOTCS C MPOOIIEMOA 110~
TEPH TIPaB Ha COOCTBEHHBIH TOJIOC M KPaKEH TOIIOCOB».

2 Coro3 mukropoB Poccuy TPEIOKIIT  yperyJHpOBaTh

ucronb3oBanue cuatesuposanHoro MU romoca. URL: https://
tass.ru/obschestvo/16900829.

[IpencraBmnsiercs, 9To CXONCTBO B XapaKTepe OXpaHs-
EMBIX TpaB, MEXaHU3MaX OXPaHbl U HEOIArOMPUSTHBIX
MOCIIE/ICTBUSX HAPYILICHUS MTO3BOJISIET PACIPOCTPAHUTh
PEXUM OXpaHbl M300paKEHHUST M HA TOJOC TPaKIaHH-
Ha. CiemyeT OTMETUTb, YTO MOJOOHBIA MEXaHU3M YKe
WCTIONB3yeTCd B 3aKOHOMATENICTBE HEKOTOPBHIX IIOCT-
COBETCKHX CTpaH. [IpuMepoM MOXET CIIyKuTb CT. 45
I'K Monnoss! [14], 3akpenuBiias, 9To n300pakeHne
BKJTIOYAET B ce€0s1 KaK BHEIITHHIA BH/I, TaK U TOJIOC JIUTIA.

[Ipennmonoxxenne o ToM, 4uro UU(POBOI 00pas
(undpoBast Konus JTUYHOCTH) OXBATHIBACTCS MPABOM
Ha u300pakeHNe TpaKJaHWHA, Ha HAIll B3TISA, MOJI-
TBEPKAAETCSI CXOICTBOM CYOBEKTUBHBIX IPaB UX 00-
nanareneii. Comepxanue mpaBa Ha IudpoBoi 00pa3
packpbiBaeTcs B cT. 6 MoJieNTbHOTO 3aKOHA.

Bo-mepBpix, 3 anammza a63. 1 4. 1 ct. 6
MopenbHOTO 3aKOHa CIIeyeT, YTO MpaBo Ha IUPPO-
BOI 00pa3 MpHUHAIEKHT TPaXKTaHUHY, HH(HOPMAITIIO
0 KOTOPOM OH COJCP)KUT, a HCIIOJb30BaHHE TaKOIO
obpaza mo oOmeMy TMpaBUITy JOIMYCKACTCS JHUIIhL C
COTIacHsl ATOTO TPAXKAAHWHA. DTO TOJIOKEHHE UMe-
€T JI0CTaTo4HO OOJBIOE CXOACTBO C MpaBWIIaMH 00
OXpaHe H300pakeHWsl TPaXKITaHWHA, COAEpPIKAIIUMH-
Csl B HAIIMOHAILHOM 3aKOHOJATEILCTBE TOCYIApCTB -
yuaacTHukoB CHI.

Ha mpaBo rpaxxmanmaa Ha u300paskeHUe pacmpo-
CTpaHsIIOTCS 00IIME MPaBUiIa O HEMaTepUallbHBIX Ona-
rax. 13 anHanu3a AEHCTBYIOLIETO 3aKOHOIATENIBCTBA
(mampumep, 1. 1 ct. 150 'K P®) cenyer, 9yto, Kak u
Mo0bIe HeMaTepuallbHbIe Oyiara, 3TO MPaBO MPUHAJI-
JISKUT TPOKIAHUHY, HE OTUYKJaeMO U He Tepe/iaBa-
€MO WHBIM CcIIocOOOM. A W3 MPUBEICHHOW paHee CT.
152.1 TK P® ucnons3zoBanue M300pakeHHs Tpaxkaa-
HUHA BO3MOKHO JIUIIb C €70 COTIACHS.

CrnenoBarenbHO, COAEpKaHUS TIpaBa TPaKJaHHHA
Ha u300pakeHHe U MpaBa Ha IUQpoBol 0Opa3 coBIia-
JIAf0T TI0 CyOBbEKTHOMY COCTaBY U TIOPSIKY UCIIONB30-
BaHUSI.

Bo-BropbIX, B a03. 2 4. 1 cT. 6 MozenbsHOro 3aKo-
Ha YCTaHOBJIEH MOPSAIOK HCIIONB30BaHMs IH(pPOBOTO
o0paza rpaxJaHuHa 1ociie ero cMepTH. B yactHocTH
MPEeAyCMOTPEHO, YTO MPaBO Ha HHU(POBYIO KOIMHUIO
JIMYHOCTU MOXET BO3HUKATh y POAUTENEH, nererl u
MEPEeKMBLIETO CYNpyra yMEpIIero, a MOCMEPTHOE MC-
MoJIb30BaHKe HU(POBOTO 00pa3a rpaxkaaHuHa JIOMy-
CKaeTCsl TOBKO TIPU COTTIACHH YKa3aHHBIX JIHII.

U sToT 3nemenT npasa Ha HUQPPOBOIT 00pa3 mpak-
THYECKH TIOJTHOCTBIO COBIAIAET C COIEPIKAaHUEM TIpa-
Ba rpakJaHWHA Ha n300paxkeHue. Hampumep, u3 m. 1
cT. 152.1 'K P® cnenyer, 4ro nocie cMepTu rpaxia-
HUHA eT0 U300paKeHHE MOXKET UCIIOIb30BaTHCS TOb-
KO C COINIacHsl JIeTeH U MEePEKUBIIETO CyNpyra, a Mpu
UX OTCYTCTBHH — C COTJIACHS POJUTENCH.

B-tpersux, B a63. 3 4. 1 cT. 6 MoaenpHOTO 3aKoHa
MPeyCMOTPEHO, YTO IO O0IIEMY MPaBHITy OCHOBaHH-
eM co3fanus UGPOBOTro 00pa3a BLICTYMACT JIOTOBOP,
CcBOOOTHOE BOJIEW3BSABICHHE HA 3aKIIOYCHHE KOTO-
POro IOJDKHO OBITH MPSIMO BBIPAXKEHO YKa3aHHBIMU
BBIIIIE JIMLIAMH.

W npuBeaenHoe mpaBmIiio, Ha HAll B3IVISAA, HE CO-
JEePKUT KaKUX-TUOO TOJOKEHHUH, CYIIECTBEHHO OT-
JMUYAIOIIUXCS OT TOJIOKEHU 3aKOHOJATENbCTBA U
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MIPaBOMIPUMEHUTENEHON  TPAKTHUKH, OTHOCSIIUXCS
K TpaBy Ha u3oOpaxenue. Hanpumep, u3 m. 46 mo-
cra"osienus [Inenyma BepxoBnoro Cyma P® ot 23
ntoHs 2015 . Ne 25 [15] cnenyer, 4to cornacue Ha 00-
HapOJOBaHHE U HMCIOJIb30BAaHHE U300PAKEHUS TPaxk-
JaHWHA TIPECTABISET COO0H CIENKY.

B-uetrBepThix, w3 a63. 1 m a63. 3 4. 1 cr. 6
MozenpHOTro 3aKOHa BBITEKAET, UTO JOMYCKaeTCsl CO3-
JlaHUE W HCIIONBb30BaHMe ITUGpPOBOTO 00pasza 6e3 co-
1acusi TpakAaHuHa B TOCYAapCTBEHHBIX, O0IIECTBEH-
HBIX WJIH UHBIX TyOJIMYHBIX HHTEpECcax.

[IpuBeneHHOE MOIOKEHHE HIMEET OUEBUIAHOE CXOI-
CTBO C IIUPOKO PacCIPOCTPaHEHHBIMHU B 3aKOHOATEIb-
CTBE rocymapct - yuactHukoB CHI' orpannueHusIMU
IpaBa rpakIaHnHAa Ha n3o0paxkeHue. [Ipumepom mo-
xeT cykuTh 1. 1 ct. 152.1 'K P®, u3 xoropoii cne-
IyeT, YTO coIliacue TpaKAaHWHA Ha HCIIONb30BaHUE
n300pakeHus1 He TPeOyeTcs, B TOM YHCIE B ClIydae,
KOTJIa OHO OCYILIECTBIISIETCS B TOCYJapCTBEHHBIX, 00-
[IECTBEHHBIX MM UHBIX MyOIMYHBIX HHTEPECaX.

B-maTeix, B a63. 1 1 a03. 2 4. 2 ct. 6 MoaeasHoro
3aKOHa IPeIyCMOTPEHBl MOCHEACTBUSA HapylIEeHUs
MpaBa rpakIaHuHa Ha ITUGPOBO 00pa3. DT IpaBu-
JIa COCTOAT B TOM, YTO B CITydae HEMPAaBOMEPHOT'O HC-
MOJIb30BaHMs H(PPOBOI KOMHMU JTUYHOCTH MPaBOOO-
JIAIATEII0 TIPEJOCTABISAETCS BOBMOXKHOCTD TPeOOBaTh
YHUYTOXCHUS], [IPECEUCHUs HCIIONb30BaHMs MU 3a-
MpelIeHus JajdbHEHIIEro pacrnpocTpaHeHuss TUPpo-
BOro o0Opasa, a TaKke MpaBo TPeOOBATH KOMITCHCAITHH
MopasisHOrOo yiiepOa. Ecnun HempaBomepHble [eii-
CTBUS NPHUBENIM K HEOCHOBATENILHOMY OOOTaICHHIO,
TO TIpaBOOOIaNaTeNh BIIpaBe TPeOOBaTh OT HApPYIIHU-
TeJIsl BO3BPAILEHHS HEOCHOBATEIBHO MOTYYEHHOTO.

Paccmorpenne 1mocnencTBUi  HEMPaBOMEPHOIO
WCTIONB30BaHuA MHU(poBOrO 00pa3a MPUBOIUT K BbI-
BOJY, YTO OHHU HE COIEpPXkAT CYLIECTBEHHBIX OTIIMYHN
OT WMEIOIIETOCS B JICUCTBYIONIEM 3aKOHOJIATEIILCTBE
MOpsIJIKa 3aIIUTH HAPYIIEHHOTO TMpaBa TpakIaHUHA
Ha M300paskeHrne. DTO KacaeTcsl Kak OOIIMX MpaBHIl

Bubauorpadpuyeckuii cnucox

0 3amuTe JTUYHBIX HEMMYIIECTBEHHBIX Onar (Hampu-
Mmep, 1. 2 ct. 150 'K P®), Bo3memeHnn MopaibHOTO
Bpena (ct. 151 I'K P®), Tak u crenmanbHbIX Mep, Ha-
MpaBJIEHHBIX HA 3aIIMTY MIPaBa JINIa Ha W300pakeHne
(manpumep, . 2u . 3 ct. 1, cT. 152.1 'K P®).

Ha ocHoBaHMM MpOBENEHHOrO aHalM3a MPaBoOBOU
pupoas! udpoBoro odpasza (1MuGPOBOH KOMTUU JTHY-
HOCTH) KaK 00bEeKTa rpa)kIaHCKUX MPaBOOTHOILICHUN
MOYKHO CJIeJIaTh CIIETYOIIE BBIBOJIBL:

BO-TIEPBBIX, MPaBo Ha mu(poBoii oOpa3 (mudpo-
BYIO KOIHIO JTMYHOCTH) MOXKHO PaccMaTpuBaTh B Ka-
4ecTBE OMHOTO W3 IMPOSBICHHN IMpaBa Tpa)KIaHHHA
Ha u3o0pakeHue. IT0 OOYyCIOBIEHO TEM, YTO IPaBO
rpaxJaHrHa Ha W300paKeHUE MONy4yaeT OXpaHy He-
3aBUCUMO OT (OpMBI, XapakTepa U TEXHUYECKHX Xa-
PaKTepUCTHK (PUKCAMU U BOCIIPOU3BEICHUS, IIeneit
HCIIONIb30BaHMsI. MOJENbHBIN 3aKOH IIO3BOJISET BbIIC-
JINThH YEPTHI, OTINYAoImue mudpoBoit 0bpas (mudpo-
BYIO KOITMIO JINYHOCTH) OT UHBIX (OPM OXpaHIEMBIX
n300pakeHul (HampuMmep, MPOU3BEACHUN W300pa3u-
TEITFHOTO UCKYCCTBA, (DOTO- W BUACO3AMKUCEH U T. 1.),
HO HE Jarollye OCHOBaHWH paccMaTpHBaTh €ro BHE
paMoK CyHIECTBYIOUIMX MEXaHHW3MOB OO0€CIeUeHHUs
MpaBa rpakJIaHuHa Ha U300pakeHue;

BO-BTOPBIX, COJEp)KaHHME NpaBa Ha LU(PPOBOU
00pa3 (mudpoByI0 KOMHUIO JUYHOCTH) HE HMEET
KaKAX-THM00 CEephe3HBIX OTIWYHUNA OT COAEpPIKaHHS
npaBa TpakJaHWHa Ha U300paxeHHe. DTO MPOSB-
JSIETCS B CXOJICTBE MO CYOBEKTHOMY COCTaBy, IO-
PAIKY WCHONBb30BaHUA IU(POBOTO 00pa3a W M30-
OpakeHHs TpakJaHWHA KaK MPU €ro KHU3HHU, TaK
W TIOCJIE CMEPTH, periaMeHTAI[MH BO3HUKHOBEHUS
ATHUX OOBEKTOB, YCTAHOBIICHHH OTPaHMYCHHI TIpa-
Ba TpakIaHMHA HA TUPPOBOH 00pa3 u COOCTBEHHOE
n300pakeHne, a TakXKe IOCIECTBHI HapyIICHHS
3TUX npaB. CXOACTBO B COAEPKAHUH NPAB TAKKE
MO3BOJISIET TPAKTOBATh MpaBo Ha nudposoit obpas
KaKk OJHO W3 TPOSBICHHWH MpaBa TpakJaHWHA HA
n300pakeHue.

1. I'paxxmanckwmii komeke Poccuiickoit denepanuu (Yacts mepsast) ot 30.11.1994 Ne 51-®3 (¢ u3M. U [0II. 1O COCT. Ha
16.05.2023) // Cobpanne 3akoHomarenbctBa PD. 1994. Ne 32. Ct. 3301. URL: https://www.consultant.ru/document/
cons_doc LAW 5142,

2. O undpoBbix npaBax: MozaenbHbli 3aKkoH. [IpUHAT Ha MATHAECAT MATOM IUIEHAPHOM 3aceiaHuu MexnapiaMeHTCKOMI
Accambiien rocynapcts — ydactHukoB CHI. IMocranoenenme Ne 55-12 or 14.04.2023. URL: https://iacis.ru/baza_
dokumentov/modelnie zakonodatelnie akti i rekomendatcii mpa sng/modelnie_kodeksi i zakoni/10.

3. bornanoB /I. E. TexHOAECTepMHUHU3M B 4aCTHOM IIpaBe: BIMSHUEC OMONPUHTHHIA Ha PAa3BUTHE KOHIEHIWH 3aIlIUTHI
npasa Ha udpoBoii 06pa3 // Bectnuk Ilepmckoro yausepcurera. IOpuanueckue nayku. 2020. Ne 50. C. 678-704. DOI:
http://doi.org/10.17072/1995-4190-2020-50-678-704. EDN: https://elibrary.ru/mcrmyt.

4. Kucene A. C. O HeoOXOIMMOCTH TIPAaBOBOTO PETYJIMPOBAaHMS B cpepe MCKyCCTBEHHOTO MHTEIIEKTa: TUM(EiK Kak
yrpo3a HalMOHAJBHOH Oe3onacHocTH // BecTHHK MOCKOBCKOTO roCcynapCTBEHHOTo o0iiacTHOro yHuBepcurera. Cepusi:
IOpucnpynernus. 2021. Ne 3. C. 54-64. DOI: http://doi.org/10.18384/2310-6794-2021-3-54-64. EDN: https://elibrary.
ru/ahjbnh.

5. Jlodbpobaba M. b. Jlunideiiku kak yrposa npasam uenoseka // Lex Russica. 2022. T. 75, Ne 11 (192). C. 112-119. DOI:
http://doi.org/10.17803/1729-5920.2022.192.11.112-119. EDN: https://elibrary.ru/xmheaj.

6. llly6enkosa K. B. IlpaBoBbie ipoGneMbl oxpaHbl 1udpoBoro odpasza iuaHocti B PO // 'ymanuTapHsle, conuaabHO-
SKOHOMHUYEckne M obmecTBeHHbIe Hayku. 2022. Ne 10. C. 226-230. DOI: http://doi.org/10.23672/r5500-3607-6625-k.
EDN: https://elibrary.ru/zubuit.



IOpunnueckwmii BectHuk CaMapcKOTO YHUBEPCUTETA 2023.T.9, Ne 4. C. 25-31
30 Juridical Journal of Samara University 2023, vol. 9, no. 4, pp. 25-31

7. boryctoB A. A. [IpaBoBoii pexuM pe3ynbTaToB U poBoil padbpukarnuu // KOpuamueckas Hayka u nmpakTuka. 2022.
T. 18, Ne 1. C. 48-54. DOI: http://doi.org/10.25205/2542-0410-2022-18-1-48-54. EDN: https://elibrary.ru/drdbro.

8. O mpaBOBOM PETYIMPOBAHUH B IPaXKIAHCKOM 3aKOHOATEIHCTBE UCIIOIB30BAHUS M OXPaHbI H300paskeHUs IpaklaHUHA!
Pemenne Koncruryumonnoro Cyna PecryOnmuku benapycs ot 30.10.2018 Ne P-1145/2018 // HanuonanbHbIA peecTp
mpaBoBbIX akToB PecryOnuku benapycs. 2018. Ne 42. URL: https://pravo.by/document/?guid=12551&p0=K91801145.

9. 06 m3meHeHuu konekcoB: IIpoexr 3akona PecnyOmuku benmapyce. Ilpunst Ilanaroit mpencraBureneil B nepBoM
grernu 22.12.2021. URL: https://pravo.by/document/?guid=3941&p0=2021029021.

10. O mepcoHaNBHBIX JaHHBIX (HOBas peqakius): MoaensHbIi 3akoH: [IpHHAT Ha COPOK BOCEMOM ILICHAPHOM 3aCeTaHuI
MexmnapiaameHTckoit Accambien rocynapets — yyactHukoB CHI ITocranoBnenne Ne 48-9 ot 29.11.2018. URL: https://
iacis.ru/public/upload/files/1/727.pdf.

11. O 3amuTe HEPCOHANBHBIX IaHHBIX: 3akoH Pecrnybomuku bemapyck ot 07.05.2021 Ne 99-3 (c u3M. mo coct. Ha
01.06.2022) // HartmonaneHeIA npaBoBoit MaTEepHET-TIOpTan Pecnyonuku bemapycs. 14.05.2021. 2/2819. URL: https://
etalonline.by/document/?regnum=h12100099.

12. Omua H. 0. ®usnorHoMuveckne mapaMmeTpsl B TCHXOJOTHYECKOW JMAarHOCTHKE XapaKTEPUCTHK JHIHOCTH:
aBroped. aucC. ... KaHa. ncuxoil. Hayk. Mocksa, 2006. 23 ¢. URL: https://new-disser.ru/_avtoreferats/01002976363.pdf.

13. Tokposckuii 1. A. OcHoBHBIE ITpoOIIeMBbI IrpakaaHckoro npasa. Mocksa: Craryt, 1998. 353 c. URL: https://civil.
consultant.ru/elib/books/23/?ysclid=lopkzelyr5832996537.

14. I'paxxnanckuii koneke Pecrryonuku Momnnosa. Kuura nepsas. O6mue nonoxenust ot 06.06.2002 Ne 1107-XV (¢ u3m.
u jom. mo coct. Ha 11.11.2021) // Odunmansuerii MmoruTop Pecnybmmku Mommosa. 22.06.2002. Ne 82-86/661. URL:
https://online.zakon.kz/Document/?doc_id=30397878.

15. O mpuMeHeHUN CcygaMH HEKOTOPBIX TMOJIOKEHWH pasnena | gactu mepBoi [pakmaHckoro koaekca Poccmiickoit
®enepanyu: Ilocranosnenne I[lnenyma BepxoBnoro Cyma P® or 23.06.2015 Ne 25. URL: https://base.garant.
ru/71100882/#block 46.

References

1. Grazhdanskii kodeks Rossiiskoi Federatsii (Chast’ pervaya) ot 30.11.1994 Ne 51-FZ (s izm. i dop. po sost. na
16.05.2023) [Civil Code of the Russian Federation (Part One) as of 30.11.1994 Ne 51-FZ (as amended on 16.05.2023)].
Sobranie zakonodatel stva RF [Collected Legislation of the Russian Federation], 1994, no. 32, Article 3301. Available
at: https://www.consultant.ru/document/cons_doc LAW_ 5142 [in Russian].

2. O tsifrovykh pravakh: Model nyi zakon. Prinyat na pyat’desyat pyatom plenarnom zasedanii Mezhparlamentskoi
Assamblei gosudarstv — uchastnikov SNG. Postanovlenie Ne 55-12 ot 14.04.2023 [Concerning Digital Rights: Model law.
Adopted at the fifty-fifth plenary session of the Interparliamentary Assembly of the CIS Member States. Resolution Ne 55-
12 as of 14.04.2023]. Available at: https://iacis.ru/baza _dokumentov/modelnie zakonodatelnie akti i rekomendatcii
mpa_sng/modelnie_kodeksi i zakoni/10 [in Russian].

3. Bogdanov D. E. Tekhnodeterminizm v chastnom prave: viliyanie bioprintinga na razvitie kontseptsii zashchity prava
na tsifrovoi obraz [Techno-determinism in private law: influence of bioprinting on developing the concept of protecting
the right to digital image]. Vestnik Permskogo universiteta. Yuridicheskie nauki [Perm University Herald. Juridical
Sciences], 2020, no. 50, pp. 678—704. DOI: http://doi.org/10.17072/1995-4190-2020-50-678-704. EDN: https://elibrary.
ru/mermyt [in Russian].

4. Kiselev A. S. O neobkhodimosti pravovogo regulirovaniya v sfere iskusstvennogo intellekta: dipfeik kak ugroza
natsional 'noi bezopasnosti [On the expansion of legal regulation in the field of artificial intelligence: deepfake as a threat
to national security]. Vestnik Moskovskogo gosudarstvennogo oblastnogo universiteta. Seriya: Yurisprudentsiya [Bulletin
of Moscow Region State University. Series: Jurisprudence], 2021, no. 3, pp. 54—64. DOI: http://doi.org/10.18384/2310-
6794-2021-3-54-64. EDN: https://elibrary.ru/ahjbnh [in Russian].

5. Dobrobaba M. B. Dipfeiki kak ugroza pravam cheloveka [Deepfakes as a threat to human rights]. Lex Russica, 2022,
vol. 75, no. 11 (192), pp. 112-119. DOI: http://doi.org/10.17803/1729-5920.2022.192.11.112-119. EDN: https://elibrary.
ru/xmheaj [in Russian].

6. Shubenkova K. V. Pravovye problemy okhrany tsifrovogo obraza lichnosti v RF [Legal issues of protection of the
digital image of the person in the Russian Federation]. Gumanitarnye, sotsial ' no-ekonomicheskie i obshchestvennye
nauki [Humanities, Social-Economic and Social Sciences], 2022, no. 10, pp. 226-230. DOI: http://doi.org/10.23672/
r5500-3607-6625-k. EDN: https://elibrary.ru/zubuit [in Russian].

7. Bogustov A. A. Pravovoi rezhim rezul tatov tsifrovoi fabrikatsii [Legal Regime of the Results of Digital Fabrication].
Yuridicheskaya nauka i praktika [Juridical science and practice], 2022, vol. 18, no. 1, pp. 48-54. DOI: http://doi.
org/10.25205/2542-0410-2022-18-1-48-54. EDN: https://elibrary.ru/drdbro [in Russian].

8. O pravovom regulirovanii v grazhdanskom zakonodatel stve ispol’zovaniya i okhrany izobrazheniya grazhdanina:
Reshenie Konstitutsionnogo Suda Respubliki Belarus’ ot 30.10.2018 Ne R-1145/2018 [On the legal regulation in civil



Borycros A. A.
Hudporoii 06pa3 (1rrdpoBast KOS TNIHOCTH) B CHCTEME OOBEKTOB TPAKIAHCKUX TIPAB:
OIIBIT MOZEIBLHOTO 3aKOHOIATEILCTBA 31

legislation of the use and protection of the image of a citizen: Decision of the Constitutional Court of the Republic of
Belarus as of 30.10.2018 Ne R-1145/2018]. Natsional nyi reestr pravovykh aktov Respubliki Belarus’[National Register
of Legal Acts of the Republic of Belarus], 2018, no 42. Available at: https://pravo.by/document/?guid=12551&p0
=K91801145 [in Russian].

9. Ob izmenenii kodeksov: Proekt Zakona Respubliki Belarus’. Prinyat Palatoi predstavitelei v pervom chtenii 22.12.2021
[On Amending the Codes: Draft Law of the Republic of Belarus. Adopted by the House of Representatives of the
National Assembly of the Republic of Belarus in the first reading as of 22.12.2021]. Available at: https://pravo.by/docu
ment/?guid=3941&p0=2021029021 [in Russian].

10. O personal’nykh dannykh (novaya redaktsiya): Model nyi zakon: Prinyat na sorok vos 'mom plenarnom zasedanii
Mezhparlamentskoi Assamblei gosudarstv — uchastnikov SNG. Postanovienie Ne 48-9 ot 29.11.2018 [On personal data
(new edition): Model Law: Adopted at the forty-eighth plenary session of the Interparliamentary Assembly of the CIS
Member States. Resolution Ne 48-9 as of 29.11.2018]. Available at: https://iacis.ru/public/upload/files/1/727.pdf
[in Russian].

1. O zashchite personal 'nykh dannykh: Zakon Respubliki Belarus’ ot 07.05.2021 Ne 99-Z (s izm. po sost. na 01.06.2022)
[On Protection of Personal Data: Law of the Republic of Belarus as 0f 07.05.2021 Ne 99-Z (as amended on 01.06.2022)].
Natsional 'nyi pravovoi Internet-portal Respubliki Belarus’ [National legal internet portal of the Republic of Belarus],
2021, 2/2819. Available at: https://etalonline.by/document/?regnum=h12100099 [in Russian].

12. Yudin N. Yu. Fiziognomicheskie parametry v psikhologicheskoi diagnostike kharakteristik lichnosti: avtoref. dis.
... kand. psikhol. nauk [Physiognomic parameters in psychological diagnostics of personality characteristics: author’s
abstract of Candidate’s of Psychological Sciences thesis]. Moscow, 2006. 23 p. Available at: https://new-disser.ru/_
avtoreferats/01002976363.pdf [in Russian].

13. Pokrovskiy 1. A. Osnovnye problemy grazhdanskogo prava [Basic problems of civil law]. Moscow: Statut, 1998,
353 p. Available at: https://civil.consultant.ru/elib/books/23/?ysclid=lopkzelyr5832996537 [in Russian].

14. Grazhdanskii kodeks Respubliki Moldova. Kniga pervaya. Obshchie polozheniya ot 06.06.2002 Ne 1107-XV (s izm. i
dop. po sost. na 11.11.2021) [Civil Code of the Republic of Moldova. Book one. General provisions as of 06.06.2002 No.
1107-XV (as amended on 11.11.2021)]. Ofitsial 'nyi monitor Respubliki Moldova [Official Monitor of the Republic of
Moldova], 22.06.2002, no. 82-86/661. Available at: https://online.zakon.kz/Document/?doc_1d=30397878 [in Russian].

15. O primenenii sudami nekotorykh polozhenii razdela I chasti pervoi Grazhdanskogo kodeksa Rossiiskoi Federatsii:
Postanovlenie Plenuma Verkhovnogo Suda RF ot 23.06.2015 Ne 25 [On the application by the courts of certain provisions
of Section I of Part I of the Civil Code of the Russian Federation: Resolution of the Plenum of the Supreme Court of
the Russian Federation as of 23.06.2015 Ne 25]. Available at: https://base.garant.ru/71100882/#block 46 [in Russian].



IOpunnueckwmii BectHuk CaMapcKOTO YHUBEPCUTETA 2023.T. 9, Ne 4. C. 32-37
32 Juridical Journal of Samara University 2023, vol. 9, no. 4, pp. 32-37

DOI: 10.18287/2542-047X-2023-9-4-32-37

HAYYHAA CTATBA

YIK 347.9
Jara nocrymnenus: 06.09.2023
peuensupoBanust: 08.10.2023
npussTas: 15.11.2023

IIpo6JieMbl NPAaBOBOTO pPeryJiMpoOBaHUs IKCIEPTU3bI B IPAKIAHCKOM IpoLecce

H. H. ITonoa
Camapckuii TocylapCTBEHHBIN YHHBEPCUTET ITyTel coodmenus, r. Camapa, Poccuiickas @eneparus
E-mail: nataljapopoval12@mail.ru
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Abstract: Currently, forensic expertise in a competitive environment is becoming an increasingly important element in
civil proceedings. In the article, the author examines the currently problematic issues of legal regulation of the institute of
expertise in civil proceedings. If the activities of state experts are fully regulated by federal law, then non-state expertise
has not been regulated by legislation for a long time, which causes legal problems and generates many procedural issues.
The author draws attention to the insufficiently clear and effective legal regulation of expertise in civil proceedings, as well
as other problems related to this area. Insufficient qualifications of experts, a long period of expertise and discrepancies
in the conclusions may negatively affect the interests of the parties and the credibility of expert opinions in general. The
author emphasizes that the problem of this area is not exclusive to Russia. There is also a need to develop more effective
methods of regulating expertise in civil proceedings.
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TTomosa H. 1.

[TpoOGiiembI TPaBOBOTO PETYINPOBAHUS HKCIIEPTH3bI B TPAXKIAHCKOM ITpOIIecce

33

DKcrepTr3a SBISIETCS BaYKHBIM HHCTPYMEHTOM B
rpaXJaHCKOM Tporecce, He0OOXOAUMBIM AJISl BBISICHE-
HUS (aKTOB, pa3pellieHHus CIIOPOB M TPUHSITHS 000-
CHOBaHHBIX PEIIeHNH Cy/leOHBpIME opraHamu. OIHaKo
B psjie cIy4yaeB IPaBOBOE PErylIMpOBaHUE Ipoliecca
MIPOBEACHHUS AIKCIIEPTH3BI OKa3bIBAETCS HEAOCTATOU-
HBIM ¥ CTaJKHBAETCS C OINpPENEICHHBIMH IpolieMa-
MU. B aHHOW cTarbe pacCMOTPUM OCHOBHBIE IPO-
Onembl, CBSI3aHHBIE C MPABOBBIM PEryIHPOBaHHEM
9KCIEPTHU3BI B IPaXkIaHCKOM MpoILecce.

B nactosmee Bpemss B Poccuiickoit denepannun
B YCJOBHAX KOHKYPEHLUH CyIeOHO-IKCIIepTHAS JIe-
STENBHOCTh CTAaHOBHUTCS Bce 0ojee BaKHBIM DJie-
MEHTOM B TpaXXJaHCKOM CYJIONpPOU3BOACTBE. IJTa
JIEeSTeTHOCTh HEOOXOANMa ISl O0ecTIedeHHs Cyia U
CTOPOH OOBEKTHUBHBIMHU JI0Ka3aTEIbCTBAMHU.

[ maBHBIM 3aKOHONATENBFHBIM AKTOM, PETYIUPYIO-
UM CyIeOHO-IKCTIEPTHYIO JEATEIbHOCTD, SBISETCS
3aKoH O TrocylIapcTBEHHOH CyaeOHO-IKCIIEpPTHOH Je-
arensHOCTH [1]. OH 0BT pa3paboTaH I PEIICHUS
MHOTHX TIpO0JIeM, CYIIECTBYIOIINX B 001acTh cyaed-
HOM 3KCIEPTU3BI HA TOT MOMEHT. HecMoTps Ha TO, 4TO
9TOT 3aKOH COJEPIKUT HOPMBI, PETYIUPYIOIIHAE BOIIPO-
CBhI OpPraHU3aIuy CYIeOHBIX DKCIIEPTU3 U OCOOCHHO-
CTH TIPOBEJICHUS PAa3IWYHBIX BHUJIOB IKCIIEPTHU3 B TO-
CYapCTBEHHBIX CyAeOHO-IKCIIEPTHBIX YUPEKIACHUSX,
HEKOTOPBIE BOIIPOCHI B 3TON 00JaCTH OCTAIOTCS HEpe-
LIEHHBIMH C yY€TOM NPUHATHIX MMO3KE MOJIOKEHUH B
I'TIK P® [2] xacarenpHO CyaeOHOM SKCIIEPTU3EI.

OnHa w3 mpobieM NPaBOBOIO PEryJIMPOBAHUS
CyneOHOM KCTIepTU3bI CBsI3aHa C OTCYTCTBHEM €/H-
HOUM CHCTEMBI Ha3HAUYCHHS IKCTEPTU3Bl U KOHTPOISL
3a ee MpoBeAeHHEM. B HEKOTOpHIX cilydasx BbIOOD
9KCIIepTa SIBJISIETCS] IPOM3BOJIBHBIM M HE OCHOBAaH Ha
OOBEKTUBHBIX KPHUTEPUAX. ITO MOXKET IPUBOAHTH
K CyOBbCKTHBHBIM M HEOOBEKTHUBHBIM pE3yJIbTaram
IKcIepTH3bl. Kpome Toro, oTCyTCTBHE MOCTATOYHO-
rO KOHTPOJS 32 TPOBEACHHEM HKCIEPTHU3BI MOXKET
BIIHMSTH Ha MPOLECC 0OBEKTUBHOTO U HEMPEAB3ATOTO
paccMOTpeHus Jena.

[HelicTByromiee rpakJaHCKOE MpoLecCyanbHOE 3a-
KOHOZAATEIbCTBO TO3BOJISIET MPOBOAUTH CYACOHYIO
IKCIEPTU3y Kak B TOCYAAPCTBEHHBIX CyAeOHO-IKC-
MEPTHBIX YUPEKICHUSIX, TAK U B HETOCYJaPCTBCHHBIX.
OpnHako cienyeT OTMETHTb, YTO JIEATEIbHOCTh TOCy-
JAPCTBEHHBIX AKCIIEPTOB MOIHOCTHIO ypErylupoBaHa
(enepanabHBIM 3aKOHOM, TOTAA KaK HEroCyIapCTBEH-
Has SKCIEepPTH3a YK€ JUINTEIbHOE BpeMsl He pPeryiu-
pyeTcsi 3aKOHOAATEIbCTBOM, YTO BBI3BIBAET IPaBO-
BbIE MMPOOJIEMBI U MOPOKIAECT MHOTHE MPOLEAYPHBIC
BONPOCHI, HE YPEryINPOBAaHHBIE B MPOIECCYaTbHBIX
HopMmax. [losTomMy mepem cymom 4YacToO BO3HHKAIOT
BOMPOCHI BEIOOPa KOHKPETHON SKCIIEPTHOM OpraHu3a-
LMW WK Cy/IeOHOTO KCIIepTa, a TAK)Ke BOIPOCHI KBa-
TUQUKAIH SKCTIepTa U JpyTHe.

B npouecce paccMoTpeHus Tpak JaHCKUX JI€JT MO-
JKET BO3HHKHYTh HEOOXOJMMOCTh B CHEIHaTU3UPO-
BaHHBIX 3HAHUSAX B OIPEICIICHHOW crienupuyecKoi
0051acTH, KOTOpasi MOXeT OBbITh HEJOCTYITHA B TOCY-
JMAPCTBEHHBIX OKCIEPTHBIX OPTraHU3aIlUsAX WIH Ta-
KHE OpPTraHu3allii MOTYT OBITh MEPETPYKEHBI, a Js
CBOEBPEMEHHOTO TPOBENIEHUSI CyAeOHBIX 3KCIIEPTH3

MPEANOYTHTEIILHEE HCIONb30BaTh HETOCYNapCTBEH-
HbI€ (4aCTHBIE) SKCIIEPTHBIE OPTaHN3ALINH.

BonpmmHCTBO 3KCHIEPTU3 NOpydYaeTcs rocyaap-
CTBEHHBIM YUpEXJEHUsM [3], UTO B CBOIO Oo4epenb
MOYKET OTPa3HUThCS Ha CPOKAX TPOBEACHUS IKCIIEPTH-
3bI K CAMOM IIPOLIECCE B LIEIOM. 3arpy>KEHHOCTb JINO0
OTCYTCTBHE DKCIIEPTOB B HEOOXOIMMOK 001acTH 3Ha-
HUHM IPUBOOUT K HEBO3MOXKHOCTU OIPEAEIUTh KOH-
KPETHBI CPOK MpoOBeAeHUs 3kcnepTusbl. [logobnas
npaktuka npotuBopeuut cT. 80 I'TIK P®, xortopas
[IPEAYyCMaTpUBAEeT YCTAHOBJICHHE KOHKPETHBIX Jar
MPOBEICHNS JKCIIEPTU3bl, a TaKXkKe MOJIOKECHUAM
a63. 4 1. 1 ct. 85 I'TIK P®, ycranapnupatomiero ot-
BETCTBEHHOCTh 3KCIIEpTa WIN CyAeOHO-3KCIEPTHOIO
YUpEKACHUSI B Cllyyae HEBBITIONHEHHS TpPeOOBaHHUS
CyJa, Ha3HAYMBIIETO JKCIEPTU3Y, O HAalpaBJICHUU
3aKJIIOUYCHHS 3KCIEpPTa B CyAd B CPOK, YCTaHOBJICH-
HBIH B ONpEAETICHUH O Ha3HAYEHHUH OJKCIEPTH-
3bl, TIPH OTCYTCTBHM MOTHBHUPOBAHHOTO COOOIICHUS
JKCIEpTa WM CyAeOHO-3KCIEPTHOTO  YUPEKICHHUS
0 HEBO3MO)KHOCTH CBOEBPEMEHHOTO IPOBEACHUS
OKCIEPTU3bl JIMOO O HEBO3MOXXHOCTH MPOBEICHUS
9KCIEPTU3bl IO IPUYMHAM, YKA3aHHBIM B a03. 2 4. 1
ct. 85 I'TIK PO [4].

OnHako MeHCTBYIOMHA 3aKOH O TOCYTapCTBEHHOM
CyaeOHO-OKCIICPTHON JIeSITeIbHOCTH HE YCTaHABIH-
BaeT KBaJIM(HUKAIMOHHBIE TPeOOBAaHHS K HErocyaap-
CTBEHHBIM Cy[ICOHBIM JKCIIEPTaM, KPUTEPUEB OLIEHKU
UX MPOQEeCcCCHOHATBHON MOATOTOBKU M HAyYHO-METO-
JIYECKOTO TIO/IX0/Ia K KCIIEPTHOM MPaKTHKE, YTO CTa-
HOBHTCS OTHOHM M3 IIPOOJIEM B IIPABOBOM PETYIINPOBA-
HUM JKCIIEPTHOU JEATEIBHOCTH U MOXKET MPUBOJUTH
K CHIDKCHHUIO KauecTBa CYIEOHBIX DKCIIEPTU3, TPOBO-
JUMBIX B HEKOTOPBIX YaCTHBIX 3KCICPTHBIX YUPEK-
nenusix. Cienyromias mpobnema mpsiMo BBITEKAaeT U3
YKa3aHHOW HaM¥ MPUYUHBI U CBsI3aHA C HEJIOCTATKOM
KBaJTM(DULIUPOBAHHBIX AKCIIEPTOB, a TAKXKE HEHPO-
MOPLHMOHATILHBIM PAaCHpeCICHUEM AET [0 PErHOHAM.
Taxk, ompenencuuem BepxosHoro Cyma PO mo memy
Ne 19-KI22-25-K5 Oblin OTMEHEHBI alleUIALHOHHOE
orpezeNeHne cyaeOHOM KOJIETHH IO TPakIaHCKUM
nemaMm CTaBpOIIOIBCKOTO KpaeBoro cyda oT 20 OKTsI-
Ops 2021 1. u ompeneneHue cyneOHON KOJIJIETHH I10
rpaxaaHckuM aenaMm [lgToro kaccalmoHHOTO cyaa
obmeit ropucaukiuy ot 28 mapra 2022 . OnHuM U3
OCHOBAHUH OTMEHBI SIBIISIETCSI IKCIEPTHOE 3aKIIOUe-
HUe, KOTOPOE HOCHUT BEPOSITHOCTHBIN Xapakrep [5].

OrpaHn4eHHOE KOJMYECTBO SKCIEPTOB U HX
KOHIEHTpaLUsl B KPYHHBIX TOpPOIaX MOXKET MPUBO-
JMTh K 3aJiep)KKaM B PACCMOTPEHHHU JIEJ, a TaKKe
YBEJIMUEHHUIO 3aTpaT Ha IPOBEICHHE SKCIEPTU3BI.
HepaBHomepHOe pacmpeneneHue SKCIEepPTOB TaKKe
OCIIOKHSIET JOCTYI K TPAaBOCYIHUIO IS HEKOTOPBIX

rpaxaH.
B kauyecTtBe mpoOiieMbl TaKKe€ MOXHO BBIICIUTH
HEJOCTAaTOYHOEe  (DMHAHCHUPOBAHWE  DKCIIEPTHU3HI.

[IpoBeneHre KaueCTBCHHOW OSKCHEPTH3bI TpedyeT
SHA4YUTCJILHBIX 3aTpar, CBA3AaHHBIX C OIIaTOM Tpyaa
AKCIIEPTOB, MPUOOPETEHHEM HEOOXOAMMOTO 000py-
JIOBaHUs M 1a00paTOPHBIX peakTHBOB. OIHAKO B psiJie
CJly4aeB Ha TMPOBEICHHE O3KCIICPTU3BI BbIICISACTCS
HEeoCTaTouHOe (PMHAHCHPOBAHHUE, YTO MOXET OTPH-
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[aTeITFHO CKa3bIBAThCS HA Ka4eCTBE MTPOBEICHUS YKC-
MIEPTU3HI U JOCTOBEPHOCTH €€ pe3ybTaToB.

st perieHnst ipo0OJieM, CBSI3aHHBIX C IPABOBBIM
pETyIHpOBaHUEM, PEKOMEHITYETCs OTIPENIENUTh Cye0-
HO-IKCIICPTHBIE OpPraHM3alMd KaK TOCYIapCTBEHHBIC
WIA HETOCYJapCTBEHHBIE YUPEXKIEHHA, a HE MPOCTO
KaK «TOCYIapPCTBEHHBIE CYIeOHO-IKCIIEPTHBIC YUPEIK-
neHus». Kpome Toro, ciemyer yCTaHOBHTBH, YTO He-
TOCYIapCTBEHHAsI HKCIIEPTHAs OpraHW3alus TODKHA
OBITh HEKOMMEPUECKOH U OCHOBHOM €€ JIeITeIbHOCTHIO
JIOJKHA OBITH Cy/Ie0HO-OKCIIEPTHAS 1EATEITbHOCTD.

[IpoGnema mpaBOBOTO PETYAUPOBAHUS SKCIEPTH-
36l B TPAXKJIAHCKOM IIPOIECCe, CBSA3aHHAs C TIOCTa-
HOBKOI BOIIPOCOB 3KCIIEPTY, 3aKJII0YaeTCs B TOM, 4TO
(hopMymHpOBKa BOIIPOCOB MOXKET CYIIECTBEHHO II0-
BIUSTHh HA PE3YJIBTAThl SKCIIEPTU3BI U MOCIIEIYOIIee
pasperieHue cropa.

Baxxnyro pons B paccMaTpuBaeMoil HaMu TpooIe-
M€ UI'PaeT MOCTAHOBKA TOYHBIX M TIPABUIIBHBIX BOITPO-
COB JKCTIepTy. B rpaxiaHckoM mporecce dKCIepTHAS
OIIEHKa JTaeT OOBEKTHBHOE W HAyYHO 00OCHOBaHHOE
MHEHHE 3KcIllepTa O NpeAMeTe cropa. ODKCIepTH3a
MIPOBOJIUTCS] HA OCHOBE BOITPOCOB, KOTOPBIE CTOPOHBI
npeuiaratoT cyay. @opMyaupoBKa BOIPOCOB JOJIK-
Ha OBITh SICHOM, TOYHOW U KOHKPETHOM, 4yTOOBI 00e-
CIEYUTHh OOBEKTUBHOCTD M HAJIEKHOCTH PE3yJIbTaTOB
AKCIepTU3bl. Mexy TeM, Kak IMpaBuio, Y CTOPOH OT-
CYTCTBYIOT 3HAHHUS B TOW WJIM MHOM OTpACIiM, B CBSI3U
C €M 3a9acTyl0 BO3HUKAIOT CUTYyaIlnH, Koraa Gopmy-
JMPOBKA BOIPOCOB HE COOTBETCTBYET NOTPEOHOCTAM
JieJla WK SIBJIETCS HEJOCTAaTOYHO KOHKPETHOH. DTO
MOJKET TTOBJIEYH 32 COOO0M TO 0OCTOATENBCTBO, YTO pe-
3YJABTAThI SKCIIEPTU3BI MOTYT ObITh HETOJHBIMH KU
HEJ0CTOBEPHBIMH, YTO 3aTPYIHSET pEIIeHHE Cyaa U
MOJKET TIPUBECTH K BEIHECEHHIO CYJIOM HECIPaBeIn-
BOTO peIleHUs.

[IpoGema mpaBOBOTO pEryaUpOBaHUS 3aKITIOYa-
€TCS B TOM, YTO 3aKOHBI HE BCETJa YCTaHABIUBAIOT
YETKUE KPUTEPHHU TS (POPMYITUPOBKU BOTIPOCOB KC-
TepTy. DTO MOKET IIPUBECTH K CYOBEKTUBHU3MY H IIPO-
W3BOJTY TIPY TIOCTaHOBKE BoIpocoB. Kpome Toro, cTo-
POHBI MOTYT CTPEMHUTBCS HCIOJIb30BATh IKCIICPTU3Y
B CBOMX MHTEpecax, mpeiyiaras HeOObeKTHBHBIE HITH
HEJ0CTAaTOYHO KOHKPETHBIE BOIIPOCHI, YTO YBOIHT CY/I
B CTOPOHY OT IIPaBUIILHON MOCTAHOBKH BOIIPOCA, YTO
SIBIISIETCS JIOCTATOYHO BaYKHBIM MOMEHTOM, ITOCKOJIb-
Ky IpaBO OKOHYATEIBHOIO OIPENEICHUs Kpyra BO-
IIPOCOB JKCIEPTY OcTaercs 3a cynoMm. HecomHeHHO,
Cylbs JIOJDKeH OoJiee TINATeNbHO AaHaU3upOBaTh
IpeJyiaracMble BOIIPOCHI M B Cly4ae HEOOXOIMMO-
CTH BHOCHUTh H3MEHCHHS WJIH JOTOJHEHHUS, YTOOBI
o0ecneunTh 0OBEKTUBHOCTh M TIOJTHOTY JKCIIEPTHOM
OIIEHKH [0, c. 44].

OTmeTHM, YTO B IIEJIOM MPABOBOE PETYIHMPOBAHUE
AKCIEPTHU3BI B TPAXKIAHCKOM TPOIIECCE M MIOCTAaHOBKA
BOIPOCOB IKCHEPTY SIBISIOTCS CIOXKHBIMHU 3a/1auaMH,
TpeOYIOUMH BHUMATEIHHOTO U cOaJaHCHUPOBAHHO-
'O MOJIX0/Ia CO CTOPOHBI CY/IOB U IPYTUX YYACTHUKOB
mpoiiecca.

B rpaxxganckom mporiecce BO3ZHUKAIOT TPOOIEeMBI,
CBsI3aHHBIC C HA3HAYCHHUEM JIOTIOJTHUTEIIHHBIX, KOMUC-
CHOHHBIX M KOMIUJICKCHBIX 3Kcreptu3. Hampumep,

nonoxenue cratbu 87 I'TIK P o pomonHuTeapHOM
9KCIEPTH3€ HE YTOYHSET, YTO HESICHOCTh WM He-
TIOJTHOTY 3aKJTFOYSHHs JKCIIEpTa MOXKHO YCTPaHUTh
Ha 3aceJaHUM Cyla 4yepe3 MOIy4deHHE pa3bsICHEHUI
ot skcnepra. CormacHO MaHHOW CTarbe, IOIMOIHU-
TeJbHAs AKCIEPTH3a JIODKHA HA3HAYaThCsl TOJIBKO B
cilydyae, eciii TpeOyeTcsl MpOBEJeHNE HOBBIX HCCIIe-
TOBaHWM. AHAJOTHYHAS HOpPMa O JOIOJHUTEIHHOU
cyneOHOH SKcepTr3e 3aKpervieHa B ctatse 20 3akoHa
0 TOCYIapCTBEHHOW Cy/I€OHO-3KCIIEPTHON HAesTeNb-
HOoCTH. OHAKO, B OTJIMYNE OT TEOPHUU CYICOHON IKC-
MEPTOJIOTUH, OHA YIIOMUHAET TOJILKO HEJAO0CTATOUHYO
SICHOCTh WJIM TIOJIHOTY TPEABIAYIIETO 3aKIIOYeHNs B
Ka4ecTBe OCHOBAHUS JIJISl HA3HAYCHHS JIOTIOTHUTEIb-
HOM 3KcIepTH3bl. B To BpeMs kak B Teopuu cyaeOHON
9KCHEPTOIOTMH OTMEUEHO, YTO Ha3HauYE€HHUE JIOTIOJIHU-
TEITBLHOM SKCIIEPTU3EI MOXKET OBITh HEOOXOAMMO, €CITH
MOSIBJISIIOTCS IOTIOJTHUTENLHBIE BOTIPOCHI OTHOCUTEb-
HO YX€ HCCJIeIOBaHHBIX 00BEKTOB [7, ¢. 9]. Mexmy
TEM 3aKOHOJATeNnhCcTBO, a UMeHHO cT. 87 I'TIK PD un
cT. 20 3akoHa O TOCYHapCTBEHHOH CyneOHO-IKCTIepT-
HOM JIEATENIbHOCTH HE 3aKPEIUISIOT JaHHOW MO3UIIUH.

B mpaBoBOM perynmupoBaHWW HCCIETyEMOTO BO-
Mpoca MMEETCs] HEeCKOJIbKO IPOTHBOPEUMi, CBS3aH-
HBIX C Ha3HauY€HHWEM KOMHCCHOHHOHN CymeOHOHW 3KC-
neptu3bl. OJHOBPEMEHHO 3aKOH O TOCYIapCTBEHHOM
CyneOHO-OKCIIEPTHON  NIESITEbHOCTH  YTBEPIKAACT,
YTO KOMHCCHOHHBIH XapakTep SKCIEPTH3bI OIpere-
JIAETCS MO0 OpPraHoM, JHOO JUIIOM, HAa3HAYHBIIUM
ee, MO0 PYKOBOAUTENIEM TOCYIApPCTBEHHOTO Cye0-
HOTI'0 3KCIIEPTHOIO yupexxJeHus. B 1o ke Bpems 4. 1
ct. 83 I'TIK P® yTBepskaaeT, 4To TONBKO CyA clIocoOeH
OIIPEICTNTh KOMHUCCHOHHBIN XapakTep cyJeOHOH Kc-
neptu3bl. [ yHuuKanmm cyoObeKkToB, KOTOphIE MO-
TYT peuats BOIPOC O KOMUCCHOHHOM XapakTepe Cy-
NeOHOM SKCIIEPTH3bI, HEOOXOIUMO BHECTH U3MEHEHHS
B TPaXKJaHCKOE IPOIeCcCyaJbHOE 3aKOHOJATEIhCTRO.
J7ist perieHust 5Toro BOnpoca HeoOX0IUMO BKIIOYUTh
B TIepedeHb PYKOBOAMTENS CyneOHO-OKCIIEPTHOTO Y-
PEeXIIEHUS, IIOMUMO CyZa. JTO TMO3BOIUT COKOHOMUTH
BpEMSsi, ECJIM BOIIPOC O KOMHCCHOHHOM XapakTepe 3Kc-
MEePTU3HI BO3HUK ITOCIIE €€ Ha3HAYCHHUS CYIOM.

Hcxons n3 n3noKeHHOro, MOKHO CENaTh BBIBOA O
ToM, 4TO cepa cyneOHO-IKCIIEPTHON NESITEIbHOCTH
SIBJISIETCSI B&XKHOW /I OKa3aHUs COJAEHUCTBUS CYly B
yCTaHOBJICHUU (DaKTOB, HEOOXOAMMBIX IS JOKa3a-
TENbCTBA B KOHKpETHOM ciydae. st addexTuBHON
paboTHI SKCIIEPTOB HEOOXOIUMO IMPEyCMOTPETh YeT-
Koe, eIMHOO0pa3HOE 3aKOHOJATEIIEHOE PErYJINpOBa-
HHUE, KOTOpPOEe IMO3BOJUT pelaTh CHEeIHalIn3upOBaH-
HBIE BOIPOCHI HAa OCHOBE CITEI[HATbHBIX 3HAHUH.

[IpaBoBOE peryaupoBaHUe SKCIEPTU3bI B IPaXK/IaH-
CKOM TIPOIIECCE MOXET OTIMYAThCS B Pa3HBIX CTpa-
Hax. OHaKO BO MHOTHX CTpaHax CYIIECTBYIOT OOIIre
MIPUHIUITBI U CTAHAAPTHI PErYIUPOBaHUSI SKCIICPTU3BL

B o0mmx deprax mpaBOBOE€ peryaupOBaHHE IKC-
MEePTU3Bl B TPaXIAHCKOM TIIpoliecce 3a pPyOexom
BKJTIOUaeT B ceOsl CIIEAYIOMINE aCTIeKThI:

— KBamu(UKAIMOHHEIE TPEOOBAaHUS I DKCIIEP-
TOB: JKCIEPT AOJDKEH 00JIaaThb COOTBETCTBYIOLIMM
00pa3oBaHUEM, IKCIEPTHBIM OIBITOM B KOHKPETHOMN
00J1aCTH 3HAHMI;
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— OTOBOPEHHBIE TPOLEAYpPHl U TPEOOBAHUS IS
MIPOBEACHUS KCTIEPTU3BI: 3TO MOIHBII LUK, BKIIOYa-
IOl B cebd mporecc Ha3HAueHUs IKCIePTa, 3a1ady
HCCIIEI0BAaHUs, IPOBEACHUE UCCIEA0BATEIbCKUX IPO-
LeAyp, nofady IKCIEePTHOIO 3aKIIOUEHHsS] U MPOLECC
KOHTPOJISL U OCIIAPUBAHMSI SKCIIEPTHOI'O 3aKJIIOUEHMS,;

— TPO3PayHOCTh M HE3aBHCUMOCTH 3KCIIEPTOB:
9KCHEPT JIOJIKEH JeHCTBOBaTh HE3aBUCUMO OT CTOPOH
CIIOpa ¥ OCHOBBIBATh CBOM apryMEHThl Ha OOBEKTUB-
HBIX (paKkTaxX ¥ SKCHEPTHBIX 3HAHUSX;

— JIOTYCTHUMOCTB 3KCIIEPTHBIX 3aKITI0YEHHUH B CyIe:
JKCIIEPTHOE 3aKJIIOYEHUE IOJDKHO OBITH JOIYIIEHO B
Ka4yeCTBE JI0Ka3aTeNIbCTBA U UMETh TOCTAaTOYHYIO J0-
KazaTeJbHYIO CHITY JUTS Cy/IeOHOTO pa30oupaTeNbCTBa;

— KOHTPOJIb ¥ alleJUSILMS SKCIIEPTHBIX 3aKITFOUCHHH:
CTOPOHBI JIOJPKHBI IMETh BO3MOXXHOCTH OCTIIOPUTH JKC-
[IepTHOE 3aKJIF0YeHNE, €CITH OHO HE COOTBETCTBYET TPe-
OOBaHMSIM 3aKOHA WJIM €CJIM MUMEIOTCSI 10Ka3aTenbCTBa
€ro OMMOO0YHOCTH WU MPEAB3SATOCTH.

B menom mpaBoBoe perynnpoBaHHE SKCTIEPTH3BI B
IpaKAAHCKOM Mpolecce 3a pyOeoM HalpaBiIeHO Ha
obecriedeHre CpaBeJIMBOro 1 OOLEKTUBHOTO PACCMO-
TPEHUS JIeJ1, yCTaHABIIMBAs ONPEAEIEHHbIE IPOLEAYPHI
1 TpeOOBaHUs IJIs SKCIIEPTOB U UX 3aKJIIOYCHUH.

[IpobneMbl PaBOBOTO PETYIMPOBAHUS IKCIEPTH-
3bI B TPAXKAAHCKOM IIPOLIECCE B €BPOIEHCKUX CTpaHax
BKJIIOYAIOT B ce0sl pasnuyuus B OPraHU3alUU MPOBe-
JEHHSI SKCTIIEPTH3BI M TPOOIeMBl YaCTHOM U rocynap-
CTBEHHOM »KCIEepTH3bl. PaccMOTpUM B 3TOH CBS3U
npumepst Mcnanuu u @pannun.

Taxk, B Mcnanum skcrepTu3a MOXKET MPOBOAUTHCS
KaK roCylapCTBEHHBIMU OpPraHU3alUsIMH, TaK U 4acT-
HbIMH 3KcriepTaMH. OJHAKO 3TO MOXET NMPUBECTH K
KOH(JIMKTaM WHTEPECOB M HECOOTBETCTBUIO KaueCcTBa
MPOBEIEHHBIX dKcrepTu3. ComacHo HCCIeIOBaHMIO,
npoBezeHHoMY B 2018 rony B Mcrianum, 4acTHbIE SKC-
MIepTHI Yale CKIOHHBI TeHICHIIMO3HO OTHOCHUTHCS K
MPEACTABICHHBIM UMH JaHHBIM, YTO MOKET MTOBJIHSTH
TaK)Ke Ha pe3yJIbTaThl 3kcnepTus [8].

Kpome Toro, skcneptuza B Mcnanuu umeeT JJjIu-
TENBHBIM CPOK OXWJAHUS PE3YNbTaTOB, YTO MOXKET
3aMeUIATh MPOIIECCHl PACCMOTPEHUsS 1€l B CyJax U
IIPUBOJUTH K HEPBO3HOCTHU CPEIU 3aMHTEPECOBAHHBIX
CTOPOH. DTO MOXET NPUBECTH K TOMY, UTO IKCIIEPTH3A
He OyJIeT NCTIOJIb30BaHa B KaYeCTBE JI0KA3aTelIbCTBA B
cynebHol mpouenype [9].

Bo ®panuum Taxke CymecTBYIOT MPOOJIEeMBI ¢
[IPaBOBBIM peryiaupoBaHueM 3KcrepTusbl. CoracHo
BhINylIeHHOMY B 2011 rogy 3akoHy, SKcliepTH3a MO-
KET MPOBOAMTHCS KaK CyAeOHBIMH KCIEPTaMH, TaK
u apOutparopamu. OJHAKO 3TO MOXXET MPHUBECTH K
OOJIBIIMM pa3IUYMSIM B Ka4eCTBE MPOBEACHHBIX 3KC-
[IepPTU3 U HECOITIACOBAHHOCTH MHEHMH.

Kpome TOro, cormacHo ordery, omyOIMKOBaHHO-
My B 2019 romy, cymecTtByer npoOnema (QpUHAHCH-
pOBaHUS SKCIEPTHBIX oOpraHu3anuii Bo @OpaHuuu.
OrpaHnyeHHBI OIOHKET Ha TPOBEACHHUE SKCIIEPTH3
MOJKET YBEJIMYUTDH BPEMsI OKHUIaHUSA pe3yabTara U Mo-
BJIMSITH HA KQ4€CTBO IIPOBOAUMEBIX dKcriepTus [10].

TaxuMm 00pazom, IpoOIEMBI TIPABOBOTO PETYIHPO-
BaHUs SKCHEPTU3BI B TPakJaHCKOM TPOIIECCE B 3apy-
0eXHBIX cTpaHax Ha npumepe Mcnannu n @paHiuu

HUMEIOT Cephe3HOE 3HAYCHHE TS CyNeOHOU CUCTEMBI
9THX CTPaH M HYXKJAIOTCS B YIIyUIICHHUH.

[lomBonst WTOT BHINIECKA3aHHOMY, CIEIYeT OTMe-
TUTbh, YTO TPH aHAIU3E TPAKTAHCKOTO MPOLECcCyallb-
HOTO 3aKOHOJIATEIbCTBA U 3aKOHA O TOCYIapCTBCHHON
CyeOHOM SKCIepTHON JesATeNbHOCTH BBISBICHEI He-
COOTBETCTBHUS B OTJEIBHBIX MONOKEHUAX, PEryIHpy-
omux cyaeOHyro skcneptusy. Kpome Ttoro, mpucyr-
CTBYIOT TIpOOEJIbl B 3aKOHOATENhCTBE, KAaCAIOIIeMCS
Ha3HA4YCHUS U POBEACHUS CYNeOHBIX SKCIEPTU3. DTH
HEJOCTAaTKN OTPHIATEIHLHO BIUSIOT Ha 3(P(EKTHB-
HOCTh MPUMEHEHUS CHENHATbHBIX 3HAHUW MIPH J10Ka-
3BIBAHWUU U OLIEHKE YKCIIEPTHBIX 3aKIIOUCHUH.

OKcriepTu3a  SABISETCS BAXKHBIM ~ DIEMEHTOM
rpaxaaHckoro mpouecca. MiMeHHo Omaromaps 3Kc-
MEPTHBIM 3aKIIOUEHUSIM Cyld MOXET NpHUHUMATh
000CHOBaHHBIE W MpaBWIbHBIE pemieHus. OgHaKoO B
MocJieIHee BpeMs CTajla 3aMETHa OJHA BEChMa ce-
pBe3Has mpobiieMa — 3TO HEJOCTATOUHO YeTKOE U d(-
(heKTHBHOE MPAaBOBOE PETYINPOBAHHE IKCIIEPTU3HI B
rpa)IaHCKOM TpoIlecce.

[ToMuMO 3TOTO CyIIECTBYET €llle HECKOIBKO MpO-
Onem B maHHOW oOmactw. Tak, SKCHEPTHI, BBHITIOIHS-
IOLIME SKCHEePTH3bl U BBIHOCAIINE 3aKIIOUEHHsS, HE
Bcerma 00J1aaf0T HeOOXOMMMOHN KBalu(HUKAIMCH H
OIBITOM Pa0OTHI B KOHKpPETHOW cepe. ITO MOKET
MPUBECTH K HETOYHOCTSIM B 3aKITIOUCHHUSAX U OLIHO0Y-
HBIM BBIBOJIAM.

Taxke cymecTByeT mpoOiema, CB3aHHAs C TeM,
YTO KCHEPTH3a B HEKOTOPBIX CIIydasX MOXKET 3aHH-
MaTh O4YeHb JUINTEIHHOE BpeMs. DTO CBS3aHO C He-
JOCTaTOYHbIM KOJIMYECTBOM SKCIIEPTOB M UX IIepe-
TPY’)KCHHOCTBIO paboToii. B pesymprare 3amepiKKu
B PacCMOTPEHHMH JieJa MOTYT IOCTHYh HECKOJIBKHX
MECSIIEB, YTO HEBEPOSITHO HETATUBHO CKA3bIBAETCS HA
WHTEpeCcax M IpaBax CTOPOH.

Kpome Toro, skcniepTHBIE 3aKIIIOYEHUsI HE BCEraa
SIBJISIFOTCS. OIHO3HAYHBIMH M MOTYT WHTEPIPETUPO-
BaTbCsl TIO-Pa3HOMY. DTO MOXKET MPUBECTH K CHOPaM
MEXy CTOPOHAMH ¥ CYJJaMH ¥ TIOHW)KEHHUIO JTOBEPHS
K OKCTIEPTHBIM 3aKTIOYCHUSIM B LEJIOM.

[IpoGnemMbI TTPaBOBOTO PETYIMPOBAHUS IKCIIEPTH-
3bl B TPXKJAHCKOM TpoIiecce TpeOyIOT BHUMaHUS U
peteHust, 4To0bl odecrnednTh 3QHEKTUBHOCTh U Ha-
JIeKHOCTh TPOBENEHUs HKcmepTu3bl. HeoOxomammo
COBEPLICHCTBOBATh HOPMAaTUBHBIE aKTHI, CO3JATh -
HYIO CHCTEMY Ha3Ha4eHUS U KOHTPOISI DKCIEPTHU3BL,
a Takke 00eCIeYnTh JOCTaTOYHOE (PMHAHCHUPOBAHWE
Y TIOBBILICHUE KBAIM(HUKALNY 3KCIIepTOB. TOIbKO Ta-
KHM 00pa3oM MOXKHO JJOCTHYb CIIPABEUIMBOTO 1 00b-
E€KTUBHOTO PAaCCMOTPEHHUS NIl B TPAKIAHCKOM TIPO-
Lecce.

CTOUT OTMETUTh, YTO HEJOCTATOYHOE IMPaBOBOE
PETYIUpPOBaHKE SKCIEPTU3HI B TPAKIAHCKOM IPOIIEC-
ce sBIseTcs npobieMoii He Tobko B Poccuu, HO 1 BO
MHOTHUX JIPYTHX cTpaHax mupa. [loaromy HeoOxoanmo
pa3paboTarh U BHEJJPUTH HOBBIE, OoJiee 3P PEeKTHBHBIE
METOJIBl PETYITHPOBAHMS SKCIEPTH3HI B TPaXKIAHCKOM
poriecce, KOTOpble CMOTYT 00€CTIEYHTh BHITIOTHEHNE
3aKOHOJATENILHBIX HOpPM, OoJiee KaueCTBEHHOE MPO-
XOXJICHHE MPOLECCOB IKCIEPTH3BI U B TO K€ BpeMs
He 3aTATUBATh PACCMOTPEHHE JIEll.
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TI'apMoHu3anusi 3aKOHOAATEILCTBA 00 OXpaHe 310POBbsI H 3aKOHOIATeJIHLCTBA
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AHHoTanus: B cTarhe MpoBeeH aHaNIN3 3aKOHOIATeIbCTBA 00 OXpaHe 3[0POBbS U 3aKOHOJATENbCTBA O MEPCOHAIBHBIX
JAHHBIX B aCIEKTe WX BIUSHMS Ha BHEAPEHHE B NPAKTUKY MEPCOHAIM3UPOBAHHON MeIULMHEL JlenaeTcs BBIBOA O
TOM, YTO IMOCKOJNBKY Pa3BHTHE MEPCOHATM3MPOBAHHONW MEAWIMHBI CBS3aHO C M3YUYCHHEM WHAWBUIYANbHBIX IaHHBIX
YeJIOBeKa, U B IIEPBYIO0 OYEpEeb ero TeHeTHYECKUX JJAHHBIX, TO 0c000€ 3HaYeHUE PUOOpETaeT TapMOHHU3AIINS TPABOBBIX
TIOJIO’KEHU I 0 MEAUIIMHCKOM JESITeIbHOCTH U TeHETHUECKOM MH(OPMALMK KaK Pa3HOBUIAHOCTH IIEPCOHAIBHBIX JAHHBIX.
[TpuMeHnTENBHO K IEPCOHATM3UPOBAaHHON MEIUIINHE B «TOJIOBHOM) 3aKOHE IIPEIAracTcst 3aKPEMUTh OOIIHIE TOJIOKEHHS,
Kacaromuecsa NpuMEHCHUSA WHAWBUAYAJIU3UPOBAHHOI'O METOJA, a B CIICHHUAJIBHBIX 3aKOHAX BBIACIWUTL I'PYNIILI HOPM,
yCTaHaBJIMBAIOIIIE 0COOCHHOCTH MCIIOJIb30BaHMS 3TOI'0 METO/A TP OCYIECTBIEHUH KOHKPETHOTO BUIa (HAIpaBiIeH!s )
MEIUIMHCKON JIESITENbHOCTH. B KauecTBe HTOroBOro BbIBOIa OOOCHOBBIBAETCSA HESI O HEOOXOAMMOCTH FapMOHM3AINN
3aKOHOJ/IaTENbCTBA 00 OXpaHe 3M0POBbS M 3aKOHOJATENhCTBA O I'EHETHYECKOH MH(OpMalMK Kak BHIA MMEPCOHAIBHBIX
JAHHBIX IPEeXJe BCEr0 B YAaCTU PEXKHMMa CBEJCHHHA O COCTOSIHUU 3H0POBbBS, SIBISIOIIMXCA T'€HETHMUECKUMH, a TaKXkKe
0COOCHHOCTEH X MCHONB30BAHMSI B TIEPCOHAIN3NPOBAHHON METUIINHE.
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Abstract: The article analyzes the health protection legislation and personal data legislation in terms of their impact
on the implementation of personalized medicine in practice. It is concluded that since the development of personalized
medicine is associated with the study of a person’s individual data, and first of all, his genetic data, the harmonization
of legal provisions on medical activities and genetic information as a type of personal data takes on special significance.
In relation to personalized medicine, the «head» law proposes to consolidate general provisions regarding the use of an
individualized method, and in special laws to identify groups of norms that establish the specifics of using this method in
carrying out a specific type (direction) of medical activity. As a final conclusion, the idea of the need to harmonize health
protection legislation and legislation on genetic information as a type of personal data is substantiated, primarily in terms
of the regime of genetic health information, as well as the features of their use in personalized medicine.
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HanbHeiee pa3BUTHE HAUMOHAIBHOM CHUCTEMBI
3PaBOOXPAaHEHHSI CETONHS HEBO3MOXKHO Oe3 BHempe-
HUS B TPAKTHKYy TMEPCOHAIN3UPOBAHHOW MEIUITUHEI
(personalized medicine), koTopas Ha OCHOBE COBpe-
MEHHBIX B3[JIS/IOB Ha T€HOM YEJIOBEKa W TEXHOJIOTHH
JHK-ananm3a no3BoMUT MOJHATH HA HOBBI YPOBEHb
WHIVBHIYAIBHYIO TPOQHUIAKTUKY U JiedeHue 3adole-
Bauuit [1, ¢. 100]. UaauBHIya u3npoBaHHBIA TTOIXO.
B MEIUIMHE CIIEAYEeT pacCMaTpUBAaTh B Ka4eCTBE BaX-
HEWILIEro MHCTPYMEHTa PECTPYKTypHU3aluu BCEH OT-
paciu 31paBooxpaneHus. Kak cripaBeyiBo moauepku-
BaeTCs B JIUTEPAType, «OTHUM U3 OCHOBHBIX CTHMYJIOB
Pa3BHTHSI IEPCOHAIN3UPOBAHHON METUIIMHBI SIBISICTCS
3aMETHBIN POCT MHIUBHUIYaTbHOTO U OOIECTBEHHOTO
crpoca Ha MPEBEHTUBHO-TIPOPHIAKTHYECKHE CPEICTBA
Y COOTBETCTBYIONIUI HHCTpyMeHTapuid» [2, c. 12]. Ilo
MHEHHIO CTIIEIIHATNCTOB, IPUMEHEHHE YKa3aHHOTO IO/
X0J1a PYBENIET K 3HAYUTENbHOMY COKPAILEHUIO CMEPT-
HOCTH HE TOJIKO HEMOCPEACTBEHHO OT 3a00JIEBaHMH,
HO ¥ OT HENPaBWJILHO Ha3HAYEHHBIX JIEKAPCTBEHHBIX
cpenacts [3, c. 9]. B npakTHyeckoM 31paBOOXpaHEHUH
TEXHOJIOTUH TEPCOHAIN3NPOBAHHOW MEIWIIMHBI OCO-
OeHHO BOCTpeOOBaHBI MPH JICYCHUH OHKOJIOTUYECKUX
3a0oeBanuii ¥ B kKapauosoruu [ 1, ¢. 104]. B mmpokom
IUTaHE WCTONB30BaHWE B MEIWIMHE WHIVBHTYAIN3U-
POBaHHOTO MOAXO0Ja MOKHO paccMarpuBaTh Kak OIHO
13 BOKHEHIIINX yCIIOBHM O00CCTICUCHHS HAITMOHAILHOM
0100e301macHOCTH.

B 3apyOexxHOl MEOUIMHCKOM MpaKkTUKe IS
0003HaueHWs WHAWBHIYIM3AllMH JICYCHUST MPHU-
MEHSIOTCS ¥ JpyTHe TEPMHUHBI: «MEIWIIMHA TION 3a-
kazuuka» (tailored medicine), «mpeackazaTenbHas
meannuHay (predictive medicine) n «reHOMHast Me-
muiHa» (genomic medicine) [4, c. 4]. B mokrpuHe
TaKKe TpengaraeTcsl HCIOIb30BaTh TEPMHUH «Iep-
COHAJIM3UPOBAHHOE 3/IPAaBOOXPAHEHHUE», KOTOPHIH,
[0 CIpaBeJIUBOMY MHEHHUIO aBTOPOB, MOMYEPKHBA-
€T HEeoOXOAMMOCTh BHEAPEHMS JTAHHOTO TOIXOJa B
MIPaKTHYECKOE 3APABOOXPAHEHUE, IS YeTO JTOJKHBI
OBITH CO37aHBl COOTBETCTBYIOLIME YCJIOBUS U HH-
(dpactpykrypa [5, c. 4]. [lonaraem, 4TO MOCIETHUI
TEpPMHH BIIOJIHE JKM3HECITOCOOEH, OH 00namaeT Oonee
LIMPOKKM COJEp>KaHUEM 110 CPABHEHHIO C TEPMHHOM
«TEePCOHATM3UPOBAHHAS MEIUIIHAY», TTOCKOJIBKY OX-
BaTHIBAET 3/[PaBOOXpaHEHNE KaK OTPacIlb, a HE TOIBKO
COOCTBEHHO MEAMIIMHCKYIO JEITENbHOCTh KaK €€ CO-
CTaBHYIO 4YacTb.

Henpio mepcoHANM3UPOBAHHON MEAUIIMHBI SIBIIS-
€TCS TON0O0p TMOMXOMSININX JICKAPCTBCHHBIX CPEICTB
JUIS KOHKPETHOTO OOJIBHOTO W pa3pabOoTKa CXEMBI
JIEYCHUSI B COOTBETCTBUU C €TI0 T€HOTHUIIOM, ITOCKOJIb-
Ky MEIVKH YCTaHOBWIJIH, YTO «PEaKIHs MAIeHTOB
C OIHOW W TOW ke OONE3HBI0 Ha OJHO M TO JKe Jie-
KapCTBO pa3lWYacTCsl B 3aBUCHMOCTH OT TEHOTHIIA
00IBHOTO (TEHETHYECKOW KOHCTHTYIIUH OpTaHH3Ma)
u apyrux dakropos» [4, c. 5]. Kak Bunnum, nepcona-
JMU3UPOBAHHBIA METOJ MIPEIIONIaracT yuaeT HHAUBHUIY-
ABHBIX, U TIPEeXKIe BCET0 TEHETHYECKHX (haKTOpOB,
YTO TO3BOJISICT OOECIICUUTh HE TOJIBKO JICYCHUE, HO
U TPeayNpexACHUE Pa3IMIHOTO POaa HapyIICHHMA
[3, c. 4-5]. Takum oOpazom, Al BHEAPEHHS TIEPCO-
HaJU3UPOBAaHHOW MEAMIIMHBI M, KaK CICACTBHE, IJIA
KapAMHAIBHOTO VIIYYIIEHUS MEIUIIMHCKOTO 00CITy-
KUBaHHS HEOOXOAMMO HCIIONE30BaTh T€HOTHITNPOBA-
HUE W JPYTrUe TEXHOJIOTUH, JUIsl Yero TpeOyeTcs co3-
nanue 6no6ankoB. He cirydaifHO ceTomHs ToCTaBIcHA
3amada hopmupoBanus HarpioHanpHO# 6236l TeHETH-
yeckod wuHGpopmanmu. [IpuMeHEeHUEe TeHEeTHUYECKUX
TEXHOJIOTUH U Ha 3TON OCHOBE BHEAPEHHUE B MPAKTH-
YECKYI0 MEOUIMHY NEPCOHAIU3UPOBAHHOIO METOAA
JOJIKHBI TIPUBECTH K MIEPEOCMBICIICHHUIO CYIIECTBYIO-
el cTpaTeruy 00ecTiedeH sl 30POBhS M YBEIHUEHUS
MPOJOIKUTENILHOCTH KU3HU YenoBeka [6, c. 99—111].

IIpencraBuTen MEAMIIMHCKON HAyKH CUYUTAIOT,
YTO JUIA Pa3BHUTHS MEPCOHATM3UPOBAHHON MeEIHIIU-
HBI TpeOyeTcs pellieHue TeXHUUECKUX U OpraHu3allu-
OHHBIX TIpoOiieM [4, c. 9]. Ilomaraem, uTo HEe MeHee
3HAYMMBIMH SIBIITIOTCS W IOPUAWYECKHE BOIIPOCHI,
MPEeXKAE BCEro CBA3AHHBIE C 3aKOHOTBOPYECTBOM.
CunTaeM, 94TO BHEAPCHUE W PA3BUTHC MHIUBHIYaIH-
3WPOBAHHON MEIWIIMHBEI HEBO3MOXHBI 0€3 MmocTpoe-
HUSI TaKOW CHCTEMBI 3aKOHOJATEIbCTBA, IPU KOTOPOU
o0ecnednBanoch Obl B3aUMOACHCTBHE «METUITMTHCKO-
ro» U «UH(OPMAIIIOHHOTO» HOPMATUBHBIX OJIOKOB.
[Ipuyem misi pUMEHEHUS! MAIIMEHT-OPUEHTUPOBAH-
HOTO METO/Ia B MENIIMHE TIOCTeTHUI OIOK 0COOCHHO
BaXKEH B YAaCTH 3aLIUTHl MEPCOHANBHBIX, B TOM YHC-
Jie TCHETUYECKUX, JaHHBIX. B HacTodiee BpemMs 3TH
HOPMAaTHWBHBIE MACCHBBHI CYIIECTBYIOT MPaKTHYECKU
napajiedbHO, YTO OKa3bIBAET OTPULATECILHOE BIIHSI-
HUE HE TOJBKO HA COCTOSHHUE MEIUIIMHCKOHN c(epsl,
HO W Ha BCE€ 3/[paBOOXPAHEHHE B IeIOM. MOXHO C
YBEPEHHOCTBIO YTBEPKIATh, YTO HAIMYUE CUCTEMHO
BBICTPOCHHOTO 3aKOHOJATEILCTBA, 00ECIICUHBATOIIIC-
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r'o B3aMMOJIEHCTBHE PA3HOOTPACIEBBIX HOPM, SIBIISICT-
Csl OIHUM M3 HEOOXOAUMBIX YCIIOBHH ISl yCIIEIIHOTO
mepexoia K MepcoHaTM3NPOBAHHON MeIUITHHE B POC-
CHICKOM 3IpaBOOXPaHEHHH.

IIpexxne Bcero ckaxem, 4TO B POCCUMCKOW HOP-
MOTBOPYECKOH IIPAKTUKE MCIIOJIB3YIOTCS JBE OCHOB-
HBIE MOJEJIH MOCTPOCHUS 3aKOHOAATENIbCTBA: KOIH-
(UKaMOHHAS U MOJIENb «TOJOBHOTOY» («0a30BOTOY,
«LEHTpaIbHOTO») 3aKoHa. [locnennsst Monens npexn-
nojlaraeT HaJluuue B TOW MJIM MHON OTPacii 3aKOHO-
JaTebCTBA (B TOM YHCIIE KOMIUIEKCHOM ) TaK Ha3bIBa-
€MOr0 IIEHTPa — «TOJIOBHOI'0» 3aKOHA, IOJI0KEHUSAM
KOTOpPOTO JOJKHBI COOTBETCTBOBATH HMHBIE HOpMa-
THUBHBIE TPABOBHIE aKThl, OTHOCAIIMECA K €r0 Mpe/-
METY.

CerogHsi 3aKOHOAATENBCTBO 00 OXpaHE 30POBBS
MIPEJICTaBIAET COOOW COBOKYHMHOCTH HOPMAaTHUBHBIX
MIPaBOBBIX AaKTOB, C€J1a00 CKOOPAMHHPOBAHHBIX HE
TOJBKO C «TOJOBHBIM» 3aKOHOM, HO M MEXAY COOOM.
Jnga mpuBeneHwst JaHHOTO 3aKOHOJATENhCTBA B CH-
CTEMy YK€ celyac UMEIOTCS JierajbHble OCHOBAaHUS,
IIOCKOJIBKY ~ HBbIHE JelcTByromui ®DenepanbHblid
3akoH oT 21 HOsOps 2011 1. Ne 323-®3 «O6 oc-
HOBax OXpaHbl 3M0pOBbs Tpaxkaan B Poccuiickoii
denepanuny [7] (nanee — 3akoH 00 oXpaHe 310POBbs)
YCTaHABJIUBAET, YTO HOPMbI HOPMATHBHBIX IPABOBBIX
aKTOB, CBS3aHHBIX C IpeIMETOM 3aKoHa 00 OoXxpaHe
3[I0pOBBSI, HE JOJKHBI NMPOTUBOPEUNUTH €ro HOpMam
(mm. 2 m 3 ct. 3). OmHAKO CETOMHS ATOTO SBHO HEIO-
crarouHo. HeoOxoaumo, 4ToOBI B «TOJOBHOMY 3aKO-
He OBUIM 3aJIOKEHBI MPHHIUIBI TIOCTPOCHUSI CHUCTE-
MBI 3aKOHOZATENBCTBA O 3[PAaBOOXPAHEHUH B LICJIOM,
c(hopMyIHpPOBaHBI OCHOBHBIEC MMOHATHS, OTPAKAIOIINE
COBPEMEHHOE COCTOSHHE U MEPCIIEKTUBBI Pa3BUTHA
MEIULMHBL, U MpaBuUjla B3aUMOICHCTBUS OTAEIBHBIX
€ro HOPMaTHUBHBIX OJIOKOB.

B nmreparype, B yacTHOCTH, Tipezsiaraercs cqop-
MHUPOBATh 3aKOHOJATEIBCTBO O 3APAaBOOXPAHEHUH HA
ocHOBe KoauukanmonHoit moxmenu [8, c. 9, 104].
OmBIT TakoOro MOAX0Aa UMEETCs B LIEJIOM PsIe 3apy-
OexXHBIX CTpaH (Hampumep, B l'epmanuu, ABcTpuu,
Opanmmu u Ap.) [9, c. 139-143]. ITlonmaraem, uto B
paccMaTpuBaeMor cdepe TOCTIKCHHE HE0OXOIH-
MOW Al KOOU(HKALUK CTETIEHH HWHTETPUPOBAHHO-
CTH HOPMAaTHBHOTO MaTepuaia BeCbMa 3aTPYyIHEHO B
CHIIy ero OOIIMPHOCTH W KpaWHEeH PasHOPOMTHOCTH.
IIpuMeHUTENBHO K POCCUMCKOM NPaBOBOM CHCTEME
nesecoodpasHee HCIONIb30BaTh ONpAaBAABIIYIO ceds
MOJZIETIb «TOJIOBHOTO» 3aKOHa, B KOTOPOM, KaK OTMe-
4anoch, HEOOXOIUMO 3aJI0KUTh MPEXKIIE BCETO MPUH-
LMIIBI TOCTPOSHHS 3aKOHOAATENbCTBA O 3PaBOOXpa-
HEHHMH. JTO MO3BOJIUT CO3JaTh CHUCTEMY 3aKOHOB IO
pPa3NUYHBIM BHJAM W HampaBlIeHHUSIM MEAULUHCKON
JESITeNbHOCTH, COIVIACOBAHHBIX C «TOJIOBHBIM» 3a-
KOHOM W SIBISIOLIMXCSA, B CBOIO O4epelb, LCHTPaMHU
OTHOCHTEIILHO aBTOHOMHBIX HOPMATHBHEIX 00pa-
3oBaHui. KacarenpHO k€ NepCOHATU3UPOBAHHON
MEIUIMHBI HeOOXOAUMO UMETh B BHIY, YTO JAHHBIN
METO]I «IPUCYTCTBYET» BO BCEX BHIAX MEAUIIUHCKON
JIEeSTeTFHOCTH U TPeOyeT OINpeneneHnus ero ocoOeH-
HOCTEH Kak Ha ypoBHe o0mux (B 3akoHe 00 oxpaHe
3[I0OPOBBSI), TaK U CHEUHAJIBHBIX HOPM (B 3aKOHaX U

WHBIX HOPMATHBHBIX IIPABOBBIX aKTaX IO BUIaM U Ha-
MPaBJICHUSIM MEIUIMHCKON IS TETIbHOCTH).

Baxxayro ponb B OCTPOCHHH 3aKOHOJATEITHHOM
CHCTEMBI UTpaeT W B3aUMOACHCTBHE 3aKOHOIATEIIb-
CTBa 00 OXpaHe 3/I0POBbsI C MOJOKEHUSIMH HHBIX OT-
paciieii, HarpuMep, TPaKJAHCKOTO (B YaCTH JIOTOBOP-
HOTO PETYJIMPOBAaHUS B MEIUIMHCKON cdepe, mpas
MaIMCHTOB Kak ToTpedurteneit u 1p.), uHpopmamm-
OHHOTO (OTHOCHTEIILHO TPaBUJI IPUMEHEHHsI HHPOP-
MAIlMOHHBIX TEXHOJOTHH, 3aIlUTHl TEePCOHATBHBIX
JAHHBIX U Jp.) ¥ OPYTUX OTpaciieil 3aKOHOAaTeIbCTRA.
Tonbko MeKoTpaciieBol MoAXox 0OeCHeYHuT LEeNOCT-
HOCTh U 3(Q(EKTUBHOCTH MPABOBOTO PETYINPOBAHUS
B paccMaTpuBaeMoi 00IacTH.

3aKOHOAATENBCTBO O TIEPCOHATBHBIX  JAHHBIX
TaKXKe CTPOUTCS IO MOJENIH «TOJIOBHOTO» 3aKOHA.
Bo maBe aToro maccrBa, COCTOSIIEro M3 OOIBIIOTO
ypciia 3akoHoB, crouT ®3 ot 27.07.2006 Ne 152-D3
«O mepconanbpHbIX AaHHBIXY» [10] (mamee — 3akoH O
MePCOHANBHBIX JAaHHBIX). B TO ke Bpems k 3ToMy 3a-
KOHOJIaTE€IILCTBY «IPHUMBIKACT» M TaK Ha3bIBAEMOC
«MHOE» 3aKOHOMATEIhCTBO, KOTOPOE «HCIIONB3Y-
€T» TepCOHANbHBIE JaHHbIE B KOHKPETHOW OOJIACTH.
K mocnennemMy OTHOCHTCS, B TOM YHCIIE, © MEAUINH-
CKOe 3aKoHOHarenbCcTBO. OTMETHM, YTO 3aKOHOMa-
TEJIHCTBO O NMEPCOHANBHBIX JaHHBIX, B CBOIO O4Yepelb,
SIBJISICTCSL HHCTUTYTOM KOMILJIGKCHOW OTpaciy 3aKo-
HOJATeIhCTBA — HMH(OPMAIMOHHOTO 3aKOHOMIATEIh-
CTBa, IICHTPAJBHBIM 3BEHOM KOTOPOIO BBICTYIMAET
OenepanpHbiid 3akoH 0T 27.07.2006 Ne 149-D3 «O6
nHpopManmy, WHHOPMAITMOHHBIX TEXHOJOTHUAX WU O
3amure uHpopmanum» [11].

3aKOHOJATENILCTBO O TIEPCOHANBHBIX JIAHHBIX IO-
CTPOEHO TIO TIPUHIINITY COYETaHHs OOIIEro W CIeIu-
QJIBHBIX TPAaBOBBIX PEKMMOB: BKJIFOUACT Kak OOIIMe
MOJIOKEHHS O PEKUME MEPCOHAIBHBIX JAHHBIX, TaK
crenuaabHble TpaBmia 00 OTIENBHBIX HX BHIAX.
B kauecTBe mocinemHUX, B YAaCTHOCTH, BBICTYNAIOT
PEKUMBI CBEJICHUH O COCTOSHHH 3J7I0POBBS, SIBIISIEO-
IIUXCS Pa3HOBHUIHOCTBIO CITCIIUANBHON KaTeropuu
MEPCOHANBHBIX JTaHHBIX, ¥ TeHETHYecKoi MHpopMa-
LMY, OTHOCSIIEHCS OMHOBPEMEHHO U K CIIELUATbHOU
KaTeropuu, ¥ K OWOMETPHYECKHM IEePCOHATBHBIM
JTAaHHBIM.

ITockonbKy pa3BUTHE NIEPCOHATUZUPOBAHHON Me-
JUIMHBL CBS3aHO C W3yYEHUEM WHIAMBUIYabHBIX
JIAHHBIX YEJIOBEKa, U B IEPBYIO O4YEPelb €TO TeHETHYC-
CKHX JaHHBIX, TO 0C000¢ 3HaYCHHE MTPHOOpETAET rap-
MOHH3AIIMSI TIPABOBBIX IOJIOKEHUH O MEIUIIUHCKON
JeSITeIbHOCTH U TeHETHUECKON MHPOPMAIIMU KaK pa3-
HOBHIHOCTH TEPCOHANBHBIX JaHHBIX. OTMETHM, YTO
Uil 0003HaYeHUs] TeHeTHYecKo MH(OpMaluu B 3a-
KOHOZaTeNnbCTBe [12] U MOKTpHHE IPUMEHSIOTCS pa3-
JIUYHBIE TEPMUHBI («T€HETHUYECKAs» U «TEHOMHAs),
KCIIOJIb3yeMbIe B OCHOBHOM KakK paBHO3HauHbIe [13].

OpHako cieyeT UMETh B BHIY, YTO PEKUM I'eHe-
TUYECKON WH(POPMAIIUY BBIXOIUT JAJIEKO 3a MPEIebl
peXuMa TEpPCOHAJbHBIX AAHHBIX, YTO HEOOXOANMO
YUHUTHIBATH MPH MOCTPOCHUH CHCTEM MEIMIIMHCKOTO
3aKOHO/IATENIbCTBA U 3aKOHOJATEIhCTBA O IEPCOHAIB-
HBIX JAaHHBIX. Takas cuTyanusi 00yclOBJIeHa CIeIyI0-
IIMMH O0CTOSTENBCTBAMH. Bo-TiepBhIX, 31€Ch caMbIM
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rapMOHI/BaHI/Iﬂ 3aKOHOAATCJIbCTBA 00 OXpaHE€ 3J0POBbA U 3aKOHOAATCIILCTBA O IMEPCOHAJIBHBIX JAaHHBIX KaK OCHOBa

JJIA pa3BUTHUA HepCOHaHHSI/IDOBaHHOﬁ MEAUIIMHBI

TECHBIM 00pa30M TeperIeTeHBI /1B SBICHUS: CaM Te-
HOM M MH(popManus o HeM. Bo-BTOpPBIX, 3TOT pexumM
MIPENICTaBIIAET COOOM COBOKYITHOCTH IMPABWII, OTHOCS-
LIMXCS HE TOJBKO COOCTBEHHO K MH()OpMAaLWH, HO U
K OCYIICCTBICHHIO HAyYHBIX HCCIIeIOBaHUI B chepe
TeHOMa YeJOBeKa, W K MPUMEHEHHIO T€HETHYECKHX
TEXHOJIOTHUH.

[Ipu sToM HeoOXOAMMO pa3nuyaTh [Ba Pa3HBIX
(XOTS M TECHO B3aMMOCBSI3aHHBIX) O0BEKTa MTPABOBOM
OXpaHbl: HOCUTENS TeHEeTUYeCKO HHPOPMAIH — Te-
HOM U TIOJyYEHHYIO B pe3yJbTaTe €ro u3y4eHus (vc-
CJIEZIOBaHUs) TEHETUYECKYI0 MH(pOpManuio. B cBs3u
C 3TUM TpeAsiaraeM paccMaTpuBaTh OXpaHy TeHOMa
B JBYX OCHOBHBIX aCIEKTaX, YCIOBHO WMEHYEMBIX
KaK «eCTEeCTBEHHBI» (COOCTBEHHO OXpaHa TeHOMa
YeNoBeKa) U «MH()OpMAaNMOHHBIN) (OXpaHa TeHETH-
geckoil mHpOopMarun) [14, c. 9]. IlomyepkHeMm, 9TO
Hepa3pbIBHAS CBS3b 3TUX aCIEKTOB OCOOCHHO SIPKO
mposiBisieTcd B MeauiHe. Beeobmas aexnapanus o
TeHOME YeJIOBeKa M TpaBax dejoBeka oT 11 HosOps
1997 1. (nanee — Beceobmas aexmapanus) [15] otnaet
0e3yCIOBHBIN MTPUOPUTET MEPBOMY aCIIEKTY, OOBSBUB
TeHOM YeJIOBEKA TOCTOSHIEM YeJIOBEUEeCTRaA.

Takum o0Opa3om, mpaBoBas OXpaHa NPENOCTaB-
JICHa KaK T'€HOMY, TaK M IMOJYYEHHOW T€HETHUYECKOM
nHpopmaru. CerogHs 4pe3BbYAiiHO BaXXKHO TOHU-
MaTh, YTO DKCIIEPUMEHTHI C «PENaKTHPOBAHHEM) Te-
HOMa, HENpPaBOMEpHBIE MPUMEHEHHE TEeHETHYECKHX
TEXHOJIOTUH C IENbI0 «YIyUIIeHHs TIPUPOIBD» Yeio-
BEKa M HCIIOJIb30BAaHNE T'€HETHUECKUX CBEACHUIN He-
TaTUBHO BIUSIOT HE TOJHKO HA KUBYIIWX JIIONEH, HO
u Ha Oymymme mokoieHus. Kak W3BecTHO, 3amura
reHOMa CBsA3aHa HE TOJBKO C JKU3HBIO U 3I0POBHEM
KOHKPETHOTO HBIHE JKHBYIIETO YeJIOBEKa, HO TaKKe
HampaBjieHa U Ha COXpPaHEHHE T'eHOMa €ro MOTOMKOB
[16, c. 101]. ITo MHEeHHIO TIpeICTABUTENEH METUITNH-
CKHX M OMOJIOTHIECKUX HayK, UMEHHO pacimrdpoBka
TreHOMa 4YeJIOBEKa cTaja «pEIlarolIiM IIaroM B CO3-
JaHUM OTPACHIU MEPCOHATN3UPOBAHHOW MEAMLIUHBDY,
ITOCKOJIBKY 3TO OTKPBLIO BO3MOXHOCTH «TIOTYyYaTh Ha-
yuHyl0 uH(popManuio 00 MHAMBUAYAIBHBIX 0COOCH-
HOCTSIX KOHKPETHOTO IManuenTay [3, c. 5.

Cuuraem, 9T0 npu (HOPMUPOBAHUH CHCTEM MEIH-
LIMHCKOTO 3aKOHOJATeNbcTBA M 3aKOHOAATEILCTBA,
CBSI3aHHOTO C T€HOMOM M T€HEeTHYeCcKoil mH]opma-
LYeld, TIIaBHBIM OOBEIWHSAIOIMIUM HAdaJoM JOJKHBI
CTaThb HOPMBI O IpaBax uejoBeka. KoHcTuTynuei
Poccuiickoit @eaepannu npaBo Ha OXpaHy 3J0POBbA
Y MEUITUHCKYO TOMOIIh OTHECEHO K YHCITY IMpaB ye-
JoBeKa M rpaxxaanuHa (ct. 41). B MexnyHapoaHom
MMakTe 00 JKOHOMHYECKHX, COIMATHHBIX U KYJb-
TypHBIX npasax oT 16.12.1966 [17] npaBo Ha Hau-
BBICIIMI JTOCTHXKUMBIH ypOBEHb (DU3MUECKOTO U
MICHXUYECKOTO 30POBbS IPOBO3MIANIEHO B Kade-
cTBe 0a3oBoro B psay mpas yenoBeka (cT. 12). Bo
Bceobmieit neknapanuu u B MexIyHapoIHOM eKia-
paluu o TeHETHIEeCKUX JaHHBIX YeIOBeKa, IPUHATON
I'enepanbroit koHpepeniueit KOHECKO 16 oktabps
2003 1. [18], cobmromeHue MpUHITUIIA TPHOPUTETA
IIpaB ¥ OCHOBHBIX CBOOO]T YEJIOBEKa paccMaTpruBaeT-
csl B KauecTBe 0e3yCIOBHOTO TpeOOBAaHUS HE TOJIBHKO
IIPU OCYIIECTBICHUH HAYYHBIX HCCIIEAOBAHUU, HO U

B UHBIX CIy4YasiX UCIOJb30BaHUSA T€HETUUECKUX CBE-
JICHUM.

[Ipemmaraem B 3ak0HE O MEPCOHANBHBIX TAHHBIX
CBE/ICHUS O TEHOME BBIJCIIUTh B KAaUYECTBE CaMOCTO-
SITETTHHOTO BU/A MTEPCOHANBHBIX JAHHBIX, TOCKOJIBKY
paMK{ PEXHUMOB CIIEIUAIBHON KaTeTOPHH IIePCO-
HaJIBHBIX JJAHHBIX U OMOMETPUYECKUX NIEPCOHABLHBIX
JAHHBIX MPETSITCTBYIOT (POPMUPOBAHUIO IEIIOCTHOTO
pekuMa 3Toi HH(OpPMAITHH.

B nokTpuHe BepHO OTMedaeTcs, YTO 3aKOHOAA-
TETECTBO O TMEPCOHANBHBIX NAaHHBIX (B TOM YHCIE
U 3aKOHONATENbCTBO O TEHETUYECKOW uH(opMma-
LIMN) TOJKHO COYETAThCS C PEKMMOM TalH, B 4acT-
HOCTH, TaifHBI YacTHOW km3HU (cT. 152.2 'K P®D)
[19, c. 664] u BpaueOHoOIt Taliuwl [20, c. 18, 21, 22].
Hanpumep, no oguomy u3 gen KoHCTUTYIIMOHHBIN
Cyn Poccuiickoit @enepanuu ykasajl, 4To 3aKOH O
MEPCOHANILHBIX JIAHHBIX MMO3BOJISET XPAHUTh HH(OP-
MallMi0 O COCTOSHUHU 30POBBS TPaKJaH HCKIIOYH-
TEIBFHO B IIEJIAX pealn3alii MX IpaBa Ha OXpaHy
3JI0pPOBbSI U MEAMIIMHCKYIO ITOMOIIb, IPU 3TOM KOH-
(uaeHMATPHOCTh MEPCOHANBHBIX TaHHBIX obecte-
YUBAETCS BpaueOHOW TaiftHOW. B cBfA3M ¢ 3TM manu-
€HTY IIOJKHO OBITh OTKa3aHO B YIAJICHHUU JaHHBIX
0 COCTOSHUH €T0 3JIOPOBBS WM 00 OOpalieHusx B
yupexJICHHE 37paBoOOXpaHeHus (B JaHHOM cliydae B
rOCyIapCTBEHHOE OIO/PKETHOE YUPEKACHUE 3/APaBO-
oxpaneHnnst Camapckoii obmactn «CaMapCKuid TICH-
XOHEBPOJOTUYECKHI ucnancepy) [21].

BrusiBnenne cnennuky MpaBoBOTO peXUMa CBe-
JEHH O COCTOSTHUY 3[I0POBbsI TPaKJaHHHA ITPHOOpe-
TaeT 0co00e 3HaUYEHHE, MOCKOJILKY MMEHHO OHU SIBJISI-
F0TCSI OCHOBOM JUI BHEAPEHUS IEPCOHATM3UPOBAHHOM
MEIHIMHBL. YKa3aHHBIE CBEACHUS (B 3aBHCHUMOCTH OT
UX COJIepKaHMs) OMHOBPEMEHHO MOTYT OTHOCHUTBCS U
K TeHeTHYeCKoi MH(pOpMaIuH, BEICTYMAONIEH «B Ka-
YyecTBe 0a3bl ISl pa3BUTHS T€HOMHOM M MOCTTEHOM-
Hoi MmeguiuHbD» [1, c. 107]. CooTHOIIEHUE CBEACHUN
0 COCTOSIHUH 37I0POBbS M TEHETUYECKUX CBEJICHUH HE
SIBIISIETCS] JIMHEHHBIM, MOCKOJIBKY, C OJHON CTOPOHBI,
He BCE TeHEeTHYECKHE JaHHbIE HEOCPEICTBEHHO CBS-
3aHBI CO 3/I0POBBEM YENIOBEKa, a C JAPYroil — He BCe
CBEJICHUS O COCTOSIHUH 3JI0POBBS YEIIOBEKA OTHOCSTCS
K YHCIIy TeHEeTH4ecKuX. B kadecTBe mociaenHuX BbI-
CTYHaroT TOJIBKO «IaHHBIE O HACIEAyeMBIX Xapak-
TEPUCTUKAX OTAEIBHBIX JIML, MOJYYEHHBIC IyTeM
aHaJIM3a HYKJIEMHOBBIX KUCJIOT WM ITyTeM HMHOTO Ha-
y4HOTO aHanm3a» (cT. 2 Jlexmaparuu o TeHETHIECKUX
JIAHHBIX ).

IIo poccuiickoMy 3aKOHOIATENIBCTBY YKAa3aHHbBIE
BHJIBI CBEJICHU SBISIOTCS TIEPCOHATLHBIMU JAaHHBIMHU
Y UMEIOT aBTOHOMHEIE MIPaBOBBIE PEKUMEL. Tak, cBe-
JI€HHSI O COCTOSTHUH 37I0POBbS OTHOCSITCS K CIIEIHAITb-
HOW KaTeropuy IepPCOHANBHBIX JaHHBIX, 0COOEHHO-
CTBIO IIPABOBOTO PEXHMa KOTOPHIX SIBIAETCS 3arpeT
Ha WX 00paboTKy (3a YCTaHOBJICHHBIMU HCKITIOUCHH-
smu). Takas oOpabOTKa, B 4aCTHOCTH, JIOIYCKAETCS
B MEIUKO-IPOPUIAKTUICCKUX U UHBIX MEAUIIMHCKUX
LEeIsIX JUIOM, TPOo(eCCHOHAIBHO 3aHUMAOIIUMCS
MEIUIMHCKON NEeSTEeIbHOCTBIO U B CHIIY 3aKOHA 00sI-
3aHHBIM COXpaHATh BpaueOHyIo TaiHy (cT. 10 3akoHa
0 MEPCOHATBHBIX JTaHHBIX ).
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B orHOmIEHWMM TeHeTHUeckold WHOpMAWU, HE
Kacaroleicst 30poBbs IpaxaaH, NMPUMEHSETCI pe-
KUM OMOMETPHUYECKHX TEePCOHAIBHBIX NaHHBIX, IIe-
b0 O0pabOTKM KOTOPBIX SIBISETCS yCTaHOBIICHUE
JIMYHOCTH cyOBekTa (cT. 11 3akoHa 0 mepcoHaIbHBIX
MaHHBIX) [22]. B cBsI3 ¢ 3TUM HEJB3sI COTIIACUTHCS
C UMEIOIIUMCS B JIUTEPAType YTBEPKIACHUEM O TPH-
YHUCJICHUU TEeHETHYECKOM WH(OpMAIMU HCKIIOYH-
TENPHO K OMOMETPUYIECKUM TEPCOHATBHBIM JaHHBIM
[13, c. 56-57]. HecMOoTpst Ha TO YTO T€HETHUUYECKUE
JAHHBIC SABJISFOTCS BUIOM MEIUIIMHCKUX JaHHBIX, OHU
MOTYT HCIIONB30BaThCA U HE B MEIUIIMHCKUX MENSX,
0 YeM CIeHaIbHO YIIOMUHAETCS B MEXKIAYHAPOAHBIX
MIPABOBBIX aKTaX. ITO BaKHOE OOCTOSTENHCTBO JOIIK-
HO YUHUTHIBATHCS ITPH BBICTPANBAHNN B3aMMOICHCTBHUS
paccMaTrpuBaeMbIX HOPMaTHBHBIX OJIOKOB.

Kak BHIUM, IO POCCHHCKOMY 3aKOHOZATEJIbCTBY
MIPaBOBBIE PEXXKHUMBI TAHHBIX O COCTOSHHUH 3/IOPOBBS
Y TEHETHUYECKHUX JTaHHBIX, HECMOTPS Ha UX aBTOHOM-
HOCTbB, TiepecekaroTcs. M3 3Toro ciemyer, 4ro Hc-
MIOJTE30BaHNE B WHAWBUIYaTU3UPOBAHHONW MEIUIINHE
CBE/ICHUH O COCTOSHUM 3/10POBBS JOJKHO OCYIECT-
BIISITHCS C YIETOM BO3MOYKHOM MPHHAIEKHOCTH TI0-
CIIeHUX K TeHeTudeckoi mHpopmarmu [1, c. 109].
OTMeTHM, 9TO B MEXAYHAPOIHBIX JOKYMEHTaxX TeHe-
TUYECKHE W OMOMETpUYECKHe JaHHbIEe, a TaKKe JTaH-
HBIE, Kacaroecs 310pOBbs, KBATH(OUIUPYIOTCS KaK
CaMOCTOSITEIbHbIE BUIBI WH(OpMAINK, MPUUHCIISIC-
MbIe K OCOOBIM KaTeTOPHSIM MEPCOHAITBHBIX JTaHHBIX.
J1 Ka)Xa0ro U3 HUX PEKOMEHAYeTCs ClelHaIbHbIN
MIPaBOBOI PEXXUM, COCTOSIIMK B 3ampeTe Ha ux 00-
paboTKy (32 yCTaHOBIICHHBIMHU HCKITIOYCHUSIMH) (CT. 9
O6wiero periaMeHTa 1o 3amuTe AaHHbIX (Permament
EC 2016/679 ot 27 ampens 2016 r. wiu GDPR —
General Data Protection Regulation) [23]. C nameii
TOYKHM 3pEHHA, TaKOH MOAXOA BIIOJIHE OINpaBjaH, Io-
CKOJIBKY TIO3BOJISIET Pa3TPaHUYUTH Pa3iNU4YHbIC, XOTS
Y TIepeceKarorecs, IPaBOBbIe KATETOPUH U CIIENaTh
PEXUM KaXI0H U3 HUX OoJiee ONpeAeICHHBIM.

Bubnanorpaduyecknii cnmcox

B kagecTBe KOHIIENTYaILHOW OCHOBBI (POPMHUPOBA-
HUS [ETIOCTHBIX MPABOBBIX PEXUMOB CBEJIEHHI O CO-
CTOSIHMU 3J0POBbA U ITCHCTUUCCKUX JAHHBIX CHUTAEM
HEOOXOAMMBIM OCYIIECTBUTHh COTJIACOBAaHUE IIPABO-
BOTO PETYJIMPOBAHUS B YaCTH HCIIOIH30BaHHS T'€HE-
TUYECKON MH(POPMALUK B MEAMIIMHCKUX IIEIIAX. DTO
MMEHHO Ta TOYKAa CONPHUKOCHOBEHHS (IIepECECUCHHUS),
KOTOpasi JOJDKHA TOMAJIEKATh CHCTEMHOMY JIeTaabHO-
MY OTIOCPEIOBAHHMIO.

[Ipu mocTpoeHNH CHUCTEMBI 3aKOHOAATENHCTBA B
paccMmarpuBaeMoil cepe cuuTacM BaKHBIM Y4YECTh
TO, UTO C OTHON CTOPOHBI, CBEICHUS O COCTOSTHUH 3]10-
POBBS ¥ TEHETHUYECKHE CBEACHUS MTONAIA0T MO pe-
’KUM IEPCOHANBHBIX JAHHBIX, & C IPYTON — IO CBOEMY
COACPIIKAHUIO UX ITPABOBLIC PEKUMBI BBIXOAAT AaJICKO
32 paMKH COOCTBEHHO PEKMMa IEePCOHANBHBIX JIaH-
HBIX, ABJIAACH OJHOBPEMCHHO YaCTbIO MHBIX PEKUMOB
(B TOM 4HCIE pekuMa OCYIIECTBICHHS METUITITHCKOM
JESATEILHOCTH U PEKHMa TeHOMA ¥ TeHETUYEeCKON HH-
dhopmariun).

IIpuMeHUTENFHO K TEPCOHATU3UPOBAHHOW Me-
JULUHE B «TOJOBHOM)» 3aKOHE CIEAYET 3aKPEMUTh
o0IIMe TOJOKEHHUS, KacaroIluecs MPUMEHCHHS WH-
TUBUIYIN3UPOBAHHOTO METOMd, & B CHEIHaIbHBIX
3aKOHAX BBIJICJIUTH TPYIIIBI HOPM, YCTaHABIMBAIOIINE
0COOEHHOCTH HMCITOIB30BaHMS 3TOTO METO/Ia IPH OCY-
[IECTBIIEHUN KOHKPETHOTO BUAA (HANpaBIICHUS) Me-
JTULAHCKOM eATeTbHOCTH.

B kadecTBe UTOTOBOTO BRIBOZA ITPEIIaraeM rapMo-
HU3HUPOBATh 3aKOHOAATEIECTBO 00 OXpaHe 37I0POBhS U
3aKOHO/IATENILCTBO O TCHETUYECCKON MH(POPMALIUU KaK
BrJa NEPCOHAJIBHBIX HaHHBIX IMPEKIAEC BCCTO IIPHUME-
HUTEIBHO K PEXKHUMY CBEIEHUH O COCTOSHUH 3710PO-
Bbi, ABIIAOIIUXCSA TCHETUYCCKUMU, a TAKKE K oco0eH-
HOCTSIM WX WCIOJB30BAHUS B IEPCOHATH3IUPOBAHHOMN
menuuuHe. [locTpoeHre Takoil CHUCTEMBI BO3MOXHO
IIYTEM OTCBUIOYHOI'O IIPAaBOBOI'0 PEryJIMpoOBaHusd, YTO
MTO3BOJIUT YCTPAaHUTh «IApaLIEIbHOCTEY CYIIECTBO-
BaHUs Ha3BaHHBIX HOPMATUBHEIX 00pa30BaHUM.
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Cpoxu B rpakIaHCKOM CYIONPOU3BOACTBE KAK rapaHTHUs 3alUTHI MPaB
1 HHTEPeCcOB B MICKOBOM IIPOU3BO/ACTBE

H. H. TkaueBa
CaparoBckas rocynapcTBeHHas ropuandeckas akanemus, . Capartos, Poccuiickas @enepanust
E-mail: nntkachewa@yandex.ru

AnHoranms: CraThs IOCBAIICHA PACCMOTPEHHIO CPOKOB TPaKTAHCKOTO CYIOIPOM3BOICTBA KaK TapaHTHU 3allUTHI
ImpaB U MHTEPCCOB 3aMHTCPCCOBAHHBIX Cy6"beKTOB B HMCKOBOM IMPOH3BOACTBE. AHaJ’lI/l?;I/IpleTCH Pa3JIMYHBIC MO3ULU
YUEHBIX OTHOCHTEIBHO TOHATHS M 3HAYCHHWS CpOKa TPaXIAHCKOTO CyHONpOM3BoacTBAa. Ompenensercs, 4TO CPOK
cyneOHoro pa3duparenbcTa Oyaydr IIEpUOIOM BPEMEHH JUIs COBEPIICHUS ONPENeTIeHHOTO MIPOLEeCCyalbHOro AeHCTBH,
YCTaHOBJICHHBIM 3aKOHOM WM CYAOM, B MNEPBYIO OYEPCAb IOJKCH O6eCHe’{I/IBaTI) 3aMHTEPECOBAHHBIM Cy6’beKTaM
MOJTyYeHHE CBOEBPEMEHHOHN Cy/eOHOH 3amuThl. [lenmaercsi BBIBOA O HEOOXOANMOCTH 3aKOHOIATEIHLHOTO 3aKPETICHHS
CPOKOB IPOBENCHUS OTIEIBHBIX CTAAMi IPaKIAHCKOTO CYIONPOU3BOICTBA JUIL TOTO, YTOOBI CPOKH PAacCMOTPEHHS U
pa3peuiCHus rpaxJIaHCKuX A€ BhICTYyIIaJIN ﬂeﬁCTBHTeHbHOﬁ FapaHTHeﬁ 3alIUTHI ITpaB U UHTEPECOB 3aMHTCPECOBAHHBIX
CyOBEKTOB.
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I'pasxkmanckmii mporneccyanbHbI Komeke PD (ma-
nee — I'TIK P®) ompenensier B kauecTBe OIHOM W3
3a/1a4 TPaKJAHCKOTO CYIOTPOM3BOICTBA CBOEBpE-
MEHHOE PacCMOTpEHHe W paspenieHune aena (CT. 2
I'TIK P®). 3akoHOAaTEIBHOTO OMpPEAEICHUS TepMU-
Ha «CBOEBPEMEHHOE PACCMOTPEHHE W pa3perieHue
nenay I'TIK PO He comepKUT, HO aHaIU3 OTAEIbHBIX
crareit (ct. cT. 6.1, 107, 154 IT'TIK P®) mo3Bomnser
MIPUITH K BBIBOAY, YTO CBOEBPEMEHHBIM PAacCMOTpe-
HUEM SBISETCA CYAONPOU3BOJACTBO, OCYIECTBIEH-
HOE B CPOK, YCTAHOBJICHHBIA 3aKOHOM.

Amnanmm3 ordera pabOTHI CYIOB OOIIECH FOPUCIUK-
WU CBUICTEILCTBYET O TOM, YTO OoJybIIas 4acTb
rpaxaanckux nen — 20 897 771 — paccmorpeHa B
CPOK 10 MmojyTopa Mecsua, uto cocrasmsieT 90,1 %
OT 00LIEeTo KOJIMYECTBA /1] HCKOBOTO ITPOU3BOCTBA
(23 184 615), pa3pemeHHbIX cygaMu oOmIeH 0puc-
muknun B 2021 romy. [Ipu aToM Bcero ObLI10 1MoaHo
4977 3asBneHni 00 YCKOPEHUHN PacCMOTpPEHHS Jena
B CBSI3M C HapyIIEHHEM IIpaBa Ha PacCMOTpPEHUE
TPpaKJAaHCKOTO Jielia B pasyMHbIe cpoku. KonmnuecTBo
nonaHHbIX B 2021 rogy 3asBIEHHUH O MPUCYKICHUU
KOMIICHCAINH 3a HapyIIeHHE IpaBa Ha paccMoOTpe-
HUE TPaXJAHCKOTO JieJla B pa3yMHBIE CPOKH COCTa-
Busio 414 [1]. IlpuBeneHHbIE CTAaTUCTUYCCKUE JTaH-
Hble CBHETENHCTBYIOT O TOM, YTO OONbINas 4acTh
FPAKIAHCKHUX JEJ1 pacCMaTpPUBAETCS B CPOK M IPO-
HeccyajgbHbIe CPOKH COOINIIONAIOTCS CylaMu oOIien
FOPUCIUKIIAH.

B. @. SIxoBneB, Beiemnss NpU3HAKU 3P HEKTUBHO-
r0 MpaBOCYAMs, K KOTOPBIM B TOM YHCII€ OTHOCSITCS
Ka4eCTBO CyIeOHBIX MMOCTAHOBJICHWA W WX HCIIOIHU-
MOCTb, B IIEPBYIO Ouepelb Ha3bIBal ONEPAaTHUBHOCTh
[2, c. 347]. OtyacTu corlacuMcsi C IPUBEACHHOI TO-
3UNKEH, HO YKaKeM, YTO ONepaTHBHOE pa3OupaTelb-
CTBO HE B KaX/IOM CITy4yae MOXET CBUETEIHCTBOBATh
00 a2 (eKTHBHOM 3ammuTe.

B Teopuu rpaxgaHCKOTO MPOIECCYaTbHOTO Tpa-
Ba BCer/a MMOJYEpPKHUBAETCS BaXKHOE 3HAYEHHE CPOKOB
IUTsT 00ecTieueHusT TIOTHOIICHHON 1 d(h(PEeKTUBHOM Cy-
neOHoi 3amuThl. Tak, O. }0. CanpHuKOBa yKa3bIBa-
€T, 4To cyJeOHasi CUCTeMa BBICTYIIaeT HHCTPYMEHTOM
JUTST 00CCIICUCHHUS 3alllAThI TPaB M CBOOOI TpaXKIaH
Y TIOBBICUTH K HEW JOBEpHE I'paxaH BO3MOXKHO ITy-
TE€M PacCMOTPEHUS TPAXKAAHCKUX JIEJI CBOEBPEMEHHO
[3, c. 105-106]. B cBoro ouepens, C. A. Kypoukun
OTMEYaeT, YTO MpH oLeHKe 3PPEeKTUBHOCTH IpakIaH-
CKOTO CyOIIPOU3BO/ICTBA BAYKHBIM KPUTEPUEM BBICTY-
MAIOT CPOKHU CyNeOHOTO pa3OnpaTebCTBa, OCKOIBKY
«TpeAcTaBlIeHue CcyAeOHOI 3alUThl HECBOEBPEMEH-
HO CBHJIETENBCTBYET O HECTPABEMIUBOCTH M HEI(-
(hDeKTUBHOCTH TPaXKIAHCKOTO CYIOIPOU3BOICTBAY
[4, c. 8].

Ha crporyro HEoOXOAMMOCTH COONIONEHUS CPO-
KOB PACCMOTPEHUS M pa3pelleHus] TPaKIaHCKIX el
cyaamu oOuiel FOPUCTUKINH YKa3bIBAIOT M BBICIINE
cyneOneie opranbl P®. Tak, B 2007 roxy Ilnerym
BepxoBHoro Cyna P® omnpenenun, 4ro mpemycmo-
tperHoe cT. 46 Koncturynmuu P® mpaBo Ha cyned-
HYIO 3allUTy CYIIECTBEHHO HAPYIIAeTCS BBUIY HECO-
OJIOZCHUSI CPOKOB PACCMOTPEHUS U pa3pellIeHus el
(TpaXIaHCKHX, YTOJNIOBHBIX, 00 aJMUHHCTPaTHBHBIX

npaBoHapymeHusx) [5]. U nanee BepxoBusiit Cyn PO
yKazajl Ha BO3MOKHOCTbH IIPHUBIICUYEHUS Cylel K I¥C-
IUTUTMHAPHON OTBETCTBEHHOCTH (B TOM YHCIIE TIpe-
KpallleHHe TTOJIHOMOYHH CyAbH) 3a BOJIOKHUTY, rpyboe
WM CHCTEMAaTHYEeCKOe HapyIlIeHHe MPOLeCcCyalTbHBIX
cpokoB. [loznuee, B 2013 romy, Ilnenym Bricuiero
ApObutpaxnoro Cyna P® onpenenui, uro cobmone-
HHUE MPOIECCYATbHBIX CPOKOB MMEET Ba)KHOE 3Haue-
HUE JUI 00eCTIeYeHHS OTIPE/ISIICHHOCTH ¥ CTaOMIHHO-
CTH HE TOJIbKO MaTepHaJIbHBIX OTHOILIEHUI, HO TaKxkKe
Y TIPOLIECCYaIbHBIX OTHOIIEHH, KOTOpbIe BOSHUKIIH B
CBSI3M CO CIIOPOM [6].

B Hayke rpa)kIaHCKOTO MpOIeCCyaJIbHOTO IpaBa
CYIIECTBYIOT pa3JIMYHBIE MOJXOIBI YUEHBIX K OIpee-
JIEHUIO TpoueccyanbHoro cpoka. Tak, I. JI. Ocokuna
YKa3bIBaeT, YTO «IIPOLIECCYyaTbHBINA CPOK MPEICTaBIIA-
eT co00# TIeprno BpeMeHH, YCTaHOBIIEHHBIN 3aKOHOM
WM CYOM JUIS COBEPILIEHUS ONpeNeNeHHBIX Mpolec-
CyalbHBIX nedcTBui» [7, c. 123]. B. B. SpkoB ot-
MEYaeT, 4YTO IPOIECcCyalbHble CPOKH OIPENECISIOT
JOCTYI K MPaBOCYAHIO, ero 3(Q()eKTHBHOCTD, a TaKKe
CTETIeHb 3aMHTEPECOBAHHOCTH B COBEPIIEHUH TEX WITH
HHBIX MPOIECCYalabHbIX AehCcTBUl [8, c. 58]. U nanee
YYEHBIH YKa3bIBaeT, YTO CTHUMYJbl U OTPaHUYECHHUS B
MPOIIECCe peaNn3alny IPOIEeCCyalbHBIX IIPaB MOTYT
YCTaHABIMBATHCA TOCPEJCTBOM  IPOIECCYabHBIX
CPOKOB, KOTOpPBIE BO MHOTOM OIIPEIEINIIOT BO3MOXK-
HOCTH W TPaHUIIBl PeaTn3aliil KOHCTUTYIIHOHHOTO
npasa Ha cynebnyto 3amuty. b. C. Paiikec onpenens-
€T coOMIoIeHUe MPOLECCYalbHBIX CPOKOB KaK OCHO-
BOTIOJIATAIONIYIO0 TapaHTHIO MpaBa Ha CIIPaBEINBOE
cyneOHoe pa30upaTenbCTBO, yKasbiBas, 4To 3 gex-
TUBHOCTH CyA€OHOM 3alUTHI CBS3aHa C ONEPaTUBHO-
CTBIO M pa3yMHOCTBIO OTTIPABJICHHUS paBocyaus [9, c.
20-23]. [I. A. ®enseB yka3bIBaeT, UTO CPOKH CTPYKTY-
PUPYIOT AEATENbHOCTh CYOBEKTOB IPOIIECCYyabHBIX
MIPaBOOTHOIIIEHUI BO BPEMEHHU U 00ECIIEYNBAIOT CBO-
€BPEMEHHYIO DPEaTU3alMI0 UMHU MPEJOCTABICHHBIX
paB ¥ UcnoiHeHue obs3annocrei [10, ¢. 505-520].

Haubonee momHyro XapakTepUCTHKY ITPOIIECCyalhb-
HbIM cpokaM gana E. B. HMcaesa, nmpoananu3upoBas
MHEHUS YI€HBIX U BBIICIUB Pa3INIHbIE ONIPEeTIeHUs
CPOKOB, B YaCTHOCTH, KaK MPOLECCyaIbHON rapaHTuu
JUIS BBITIOJTHEHHS 33Jja4l CBOEBPEMEHHOIo pa3dupa-
TEJIhCTBA; CPEACTBA YCKOPEHHUS CYIOIPOM3BOICTBA;
YCIIOBUSL M TMPEANOCHUIKH 3(PQPEKTUBHOIO CyHOIPO-
W3BOJICTBA; CPEICTBA OOECIIEUEHUS] CBOCBPEMEHHOU
3alUTHI TPaB; CPENCTBA JOCTHIKEHHUS IPOIeCcCyallb-
HOW DKOHOMUH; CPEICTBA 00ECIICUCHHS ONEPATUBHO-
ro OCYILIECTBIICHUS MPOLECCYATbHbBIX ACUCTBUM U TIp.
[11,c. 17-18].

Comnamasich ¢ yka3aHHBIM MHOTOACIIEKTHBIM KOM-
TIJIEKCHBIM BBICKa3bIBAHUEM OTHOCHUTEIFHO MOHATHS U
3HAYEHUsI CPOKOB, OIPENENM, YTO CPOK B TpaxK/IaH-
CKOM CYZIOTIPOM3BOJICTBE, OyIy4H MEpUOIOM BpEMEHU
JUT COBEPIIEHHS OIPENEeIIEHHOTO MPOIecCyaIbHO-
TO JIEHCTBUS, YCTAHOBICHHBIM 3aKOHOM WU CYIOM,
B TEPBYIO Ouepeqb JOJDKEH BBICTYNATh TapaHTUel
TIOJTYICHHSI CBOEBPEMEHHON CYy/IeOHON 3aIUTHI 3arH-
TepecoBaHHBIMHU cyObekTamMH. CrpaBeInBO MHEHHE
B. 3. I'ymuHa OTHOCHTENBHO TOTO, YTO «IUIS JIHII,
YYacTBYIOIIUX B JieJie, B)KEH HE TOJNBKO (DaKT 3arim-
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THI MIX OXPAHAEMBIX IPaB U 3aKOHHBIX MHTEPECOB, HO
U CBOCBPEMEHHOCTH Tako#l 3amuThl» [12, c. 52-54],
a «HapylICHUE HOPMATUBHBIX CPOKOB MOJYKET MPHUBE-
CTH K yTpare HHTepeca B OJTyUYeHHHU CyeOHO 3amu-
Thl BBHJly HEBO3MO)KHOCTH HCIIOJHCHHS CYIESOHOTO
pelIeHus, IPUHSTOTO B TOJB3Y HCTIA, WIH IO HHBIM
npuurHam» [13, c. 6-8].

B Hayke rpaxmaHCKOro HpoIlecCyalIbHOTO IpaBa
CYIIECTBYIOT pa3lN4Hble KiIacCH(UKAIUU TpakIaH-
CKHX TIPOIIECCYaIbHBIX CPOKOB, HAIPUMED, B 3aBUCH-
MOCTH OT crioco0a 3aKperuieHusl, ajpecara, opsaKa
ncuuciieHus u p. [ 14, c¢. 128]. He BoaBasce B neTanb-
HBI aHalN3 UMCIOIIUXCS KiacCUu(UKaIUH, yKaxKeM,
YTO JIJISl TAaHHOTO WCCIICOBAHUS MPAKTHIECKOE 3Ha-
YeHHe WMeEET KJIaCCU(UKAIMS CPOKOB TI0 UCTOUHHUKY
yCTaHOBJICHUs. B pamkax maHHOHN Kiaccuukaiuu
CPOKOB HEOOXOIUMO BBIJICISITH CPOKH, YCTaHOBJICH-
HBIE 3aKOHOM, U CPOKH, YCTAHOBJICHHBIE CYIOM.

B I'TIK P® umerorcs pasiudyHble CPOKH, 3aKpe-
IUICHHBIE 3aKOHOJAaTeJeM. YCIOBHO MX MOXHO pas-
JEITh B 3aBUCUMOCTH OT CTaJH{ TPaKIAHCKOTO
CYIOTIPOM3BOJICTBA B paMKaX IEpPBOW HWHCTaHIUH,
B YaCTHOCTH, CPOKH, YCTAHOBIIEHHBIE JJISI CTa TN BO3-
Oy>KIeHHS TPaxIaHCKOTO CYJOIPOU3BOJICTBA, MOJT0-
TOBKH Jiejia K CylAeOHOMY pa30UpaTesbCTBY U CyzeO-
HOTO pa3OuparensCTBa.

s BO3OyXIeHUS! TPaXKIaHCKOTO CYTOTPOU3BOJI-
CTBa YCTAHOBJICH MMATUIHEBHBIN CPOK, B TSUCHHUE KOTO-
POTO CyAbsl IOIDKEH IPUHSATH 3asBICHHE W BO30YINUTh
IIPOM3BOJICTBY 10 feiny. Kpome Toro, B TeYeHUE MATH
JTHEH CYIIbsl PU OTCYTCTBHMHM HPEANOCHUIOK MTpaBa Ha
MIPEIbSIBICHNE NCKA MOXKET OTKa3aTh B IPUHSATHH 3a-
siereHus (cT. 134 I'TIK P®), a nmpu HecoOmroneHn yc-
JIOBUH oOpateHus B cya — Bo3Bparuth (cT. 135 I'TIK
P®) nnm ocTaBUTh NCKOBOE 3asBIIeHNE O€3 ABIKEHUS
(ct. 136 I'TIK P®D).

OTHOCHTENFHO TIOATOTOBKH Jella K CyIeOHOMY
pazouparensctBy B ['TIK P® He comepxwurtcs ykasa-
HUS Ha CPOK €ro MPOBEACHUS, T. €. B paAMKax JaHHOH
CTaJW{ CyI HMeEeT HEOTPAHWYCHHYIO BpPEMEHHYIO
cBOOOIY sl peali3allii OTJENBHBIX MPOIECCyab-
wbIx aeiictuil. B ct. 147 I'TIK P® numrs ykazaHo, 4To
CYIlbsI CAMOCTOSATEIHHO OIPEENIeT CPOKH COBEpIIIe-
HUS MIPOIIECCYaTbHBIX ICHCTBUI B paMKaX IMOITOTOB-
KH Jiefia K cyfieOHOMY pa30HparenbCTBy.

CynebHoe pa3buparenbCcTBO MO 0OmIeMy Ipa-
BIUIY JIOJDKHO OCYIIECTBIISTHCS B CPOK, COCTaBJIs-
IOIIUIA JBa Mecsa JUisi padOHHBIX CYI0B M OIUH
MecsIl a1 MUPOBBIX cyneit. [Ipu sTom HEoOxoau-
MO OTMETHTb, YTO YKa3aHHbIC CPoku (2 u 1 mecsn)
YCTAHOBIEHBI IJis CyAeOHOro pa3duparenbcTBa
B IIEJIOM, T. €. M JJIA MOATOTOBKH Jella K pa30oupa-
TEJIBLCTBY, U JIJIsl MPOBEACHUS CyJeOHOT0 3acelaHusl.
Cpok cymeOHOTO 3acemaHusi B TPaXIAHCKOM IIPO-
[IeCCyallbHOM 3aKOHOJATeIhCTBE HE 3aKpeIUIeH,
YTO TaK)Xe IMPENOCTaBISAET CYIbsIM OIpeAeICHHYIO
CBOOOY NIl YCTAaHOBJIEHUS €T0 MPOAOIKUTEITHHO-
ctu. OTMETHUM, YTO MPUMEHUTEIHHO K CyneOHOMY
3aceJJaHuIo 3aKOHOATeNb yKa3al, YTo cyfaeOHoe pe-
eHne MpUHUMAaeTCsl HEMEJIEHHO TTociie pa3oupa-
TENbCTBA JieNIa U OOBSABISIETCS B TOM e CyleOHOM
3acenganuu (4. 1 ct. 199 I'TIK P®).

B Teopun rpaxnaHCKOro mporeccyaibHOTo mpasa
MHEHHUSI YYEHBIX O TOM, MOBEJICHUE KaKUX CyOhEKTOB
TPa)XXTaHCKOTO CYIAOIPOM3BOJICTBA OKA3bIBACT HETIO-
CPEACTBEHHOE BIMSHHUE Ha COOIIOEHHE CPOKOB pac-
CMOTPEHHSA W Pa3pelIeHHs TPaXTAHCKUX e, Tud-
¢epennupoBanbl. Tak, A. B. KOgua ormeuaert, dro
Ha S(QQPEKTHBHOCTD TPa)KAAHCKOTO CYAOIPOU3BOA-
CTBA BJIMSHUE OKAa3bIBAET COBOKYIIHOCTh JEHCTBUUI
KaK cyla, Tak W WHBIX cyObekToB [15, c. 12-14].
M. C. Banentuk, II. B. IllymoB cBs3bIBaloT pas-
YMHOCTH CpPOKOB CYIOIPOHM3BOACTBA UMEHHO C J0O-
OpOCOBECTHBIM BBINIOJHEHUEM YYacTHHUKaMU CYIO-
MPOM3BOJICTBA CBOMX MPOLECCYabHBIX OOSI3aHHO-
CTeH W MCKITIOYCHHEM 3JIOYIOTpeONIeHu B XOAe pe-
anu3alluy TpoleccyandbHbIX mpaB [16, c. 19-24].
JI. @. JIecHu1kas NpeuMyIIeCTBEHHOE 3HAYECHUE B CO-
OIOIEHNH CPOKOB OTNAET aKTHBHOM pa3yMHOW pOIH
Cylla, OIpeJeNsis ee KaKk OCHOBOIIOJIATraolee Hayaso
rpaXxIaHCKoro cymompowmsBozacTea [17, c. 611-627].
[IpuBeneHHbIE TO3WIUM YYEHBIX HE IO3BOJSIOT
chopMyaHpOBaTh EAWHBIA TOIXOJ K ONpeAeICHUI0
TOTO, TIOBEJICHHUE KAKIX CYOBEKTOB IPayKAAHCKOTO CY-
JIOTIPOM3BOJICTBA (Cy/a, JIMI, YYaCTBYIOIIUX B JeIe,
JIUI, CONCUCTBYIONINX OCYILIECTBICHUIO MPABOCYIHS)
JEHCTBUTEIHHO CITOCOOCTBYET COOTIONCHUIO WU Ha-
PYLICHHIO CPOKA CYIOTPOU3BOJICTBA.

J1ist ompenienieHust TOTo, MOBEJCHNE KaKUX CyObeK-
TOB TPAXKJAHCKOTO CYJOIIPOM3BOICTBA UMEET IEPBO-
CTEIIEHHOE BIIMSHIE Ha COOIIOIEHUE CPOKOB CYIOTPO-
M3BOAICTBA, oOparumMcs K coaepxkanuio cT. 6.1 T'TIK
P®. B naHHOI HOpME YETKO YCTaHOBJIEHO, YTO IpPHU
OIIpPEICTICHUH TOTO, SIBJISIETCS JIU CPOK Pa3yMHBIM, He-
00XOTMMO B TOM YHMCIIC YUUTHIBATh TIOBEICHHE y4acT-
HUKOB TIpOIIeCCa, a TaKXKe JOCTAaTOYHOCTH U dPdex-
TUBHOCThb AeHcTBUM cyna. IIpu sTom 3akoHOnaTENb
JieNlaeT aKkIeHT Ha TOM, YTO MMEHHO AEWCTBHUS cyda
JOJKHBI OBITH HalleJIeHBl HA CBOEBPEMEHHOE PacCcMO-
TpeHue naena. C yuyeToM H3JI0KEHHOTO0 MHTEPECHOMH
npeacrapngercs no3uuus M. A. dunatoBoit, koTopas
CBSI3BIBACT ONTHUMAILHBIA CPOK CYIOTIPOHM3BOICTBA C
AaKTUBHOW pOJIBIO CyZa, a TAKXKe COOTHOIIEHUEM €ro
MTOJTHOMOYHH C aKTUBHBIMH J€HCTBUAMHU CTOPOH U J1a-
Jie€ yKa3bIBAET, YTO OTBETCTBEHHOCTH 332 UCXOJI CYIe0-
HOTO pa3dMpaTenbCTBa JIOJDKHA OBITH pacipeaescHa
MEXIy CyaoM U cTopoHamu [ 18, c. 42—60].

VYueHble mpemIaraloT paziuyHbe CIOCOOBI U
CpelcTBa, HaIpaBJICHHBIE Ha oOecredeHue CoOIo-
IEHUsI CPOKOB TPaXKIAHCKOTO CYIOIPOU3BOMICTBA.
PaccMoTpuM oTAEIbHBIE U3 HUX.

C. A. KypoukwH yKa3pIBaeT, 4TO HEOOXOIUMO
WCTIONIB30BaTh KOHCTPYKIWIO «3(pdeKkTuBHBIN Mmpo-
LECCyaJIbHBI CPOK», C IOMOIIBI0 KOTOPOH MOXKHO
obecreunth 3PHEKTUBHOCTh CymeOHOro pa30upa-
TenbCTBa. «I((HEKTHBHBIA TPOLECCYALHBIA CPOK —
3TO BPEMEHHOM HMHTEpBall, MUHUMAIBLHO HEOOXOIH-
MbIW JIJII COBEPIIEHUS MPOILIECCYaTbHOTO JEHCTBUSM
[19, c. 8-12]. Tlo3BoauM cebe He COTTACHTHCS C JaH-
HOW MO3UIIMEH, T. K. CPOK CaM M0 ce0e HE MOXKET ObITh
s pexTuBHEIM. DG GHEKTUBHOCTH TMpeAroiaraeT Io-
JTydeHHe MAaKCUMAIILHOTO Pe3yJbTaTa MPU MUHUMAITb-
HBIX 3aTpaTax, T. €. IPUMEHHUTEIBHO K IPaXTaHCKOMY
CYIOIIPOU3BOJICTBY MOXHO TOBOPUTH 00 3((hEeKTHB-
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HOCTH MMEHHO CYIOTPOHM3BOCTBA, T. €. COBOKYITHO-
CTH JCSATENBHOCTU CyJa U UHBIX YYaCTHUKOB IMPOILIEC-
ca. U cnemoBarenbHO, CPOK JIUIIIH OTIPEIENSIET IIEPHO
BpPEMEHH, 110 UCTEUCHUH KOTOPOTO IPUHUMAETCS UTO-
roBoe CyacOHOE IMOCTaHOBIIEHHE, TOCTUTAETCS LeNb
TPaXXTaHCKOTO CYIONPOU3BOACTBA, HYTO CBHIETEIb-
CTBYeT 00 3(pPEKTUBHOCTH TPAXKIAHCKOTO CYIOTPO-
W3BOJICTBA.

T. B. ConoBbeBa yKa3bIBaeT, UYTO HWCKIIOYHTH
3JI0ynOTpeOIIeHre MPolecCyalbHbIMU MPaBaMU, Ha-
MIpaBJICHHOE Ha 3aTSATHBAHHME CPOKOB TPaXJTaHCKOTO
CYIOMPOU3BOJCTBA, BOBMOXKHO ITyTEM OTPEIECICHUS
CYIOM B paMKax OOIIEro yCTaHOBJIEHHOTO 3aKOHOM
CpPOKa TMPOJOJKUTEIHFHOCTH KaXJA0H CTaauu ¢ yde-
TOM MHEHUS yYaCTHUKOB TPaXKIAHCKOTO CyHOTPOH3-
BOZICTBA MPU PACCMOTPEHUU U Pa3pPEIICHUU KOHKPET-
HOTO Tpaxknanckoro nena [20, c. 5-8]. [IpuBenennoe
npegnoxenue T. B. ConoBbeBOM oOLEHHBaEM Kak
MIOJIOKUTEIBHOE, TIOCKOJIBKY TOJIBKO YETKOE OIpee-
JIEHWEe CPOKa KaKJOW CTaIuy MO3BOJIUT TapaHTHUPO-
BaTh IMOJIyYeHHE CyIeOHOU 3alliuThl CBOCBPEMEHHO.
OpnHako, MO HalleMy MHEHHIO, CPOKH TNPOBEAECHUS
KOKIOW CTaAuH TPaKIAHCKOTO CYIOTPOU3BOACTBA
JOJKHBI OBITH ycTaHoBieHbl B [ TIK PO, 1. k. TonbKO
B TaKOM cllyyae BO3MOXKHO OyleT MpHBIICYb y4acT-
HUKOB CYIONIPOU3BOJCTBA K OTBETCTBEHHOCTH 32 Ha-
pyLIEHUE CPOKOB.

JI. A. KpacukoBa CBSI3BIBa€T BO3MOXHOCTH HC-
KJIFOYEHUS] HapyIIeHUs MPOIECCyallbHBIX CPOKOB C
JI0Ka3aTeNbCTBEHHOW JESATENbHOCTBIO CYIbH, KO-
TOpas JIOJKHA OBITh HallpaBlIeHA HA MPUHSATHE Mep
[0 YTOYHEHHIO OOCTOSTENHCTB, KOTOPHIE HMEIOT
3HaYeHHUE JJid Jiea, a TaKXkKe M0 ONpeNeIeHUIO Iopu-
IU4IecKux (aKkToB, KOTOPHIE MOJIOKEHBI B OCHOBY 3a-
SIBJICHHBIX TPeOOBaHWHN MCTIa ¥ BO3PAKEHHUI OTBET-
yuka [21, c. 325-330].

A. JI. 30JI0TyXWH BHEC PEBOJIONMOHHYIO HUIICIO,
COTJIaCHO KOTOPOW CYIBH JOJKHBI CaMOCTOSITENb-
HO ONpEAeNiATh CPOK pAacCCMOTPEHHs] U paspelle-
HHUS TPXKJAHCKOTO JIeJla C YYEeTOM €ro KOHKPETHBIX
00CTOSATENbCTB, a TaKXKe MPaBONPUMEHHUTEIbHON
npaktuku [22, c¢. 89-98]. [JanHas mo3uius mpe-
CTaBIIIETCS WHTEPECHOU, HO MPAaKTUIECKH HE OCy-
LIECTBUMOIN BBHIY HEOOXOIMMOCTH CYyIIECTBOBA-
HUSI KOHTPOJIS 32 ESATEIbHOCTBIO CyAEH, KOTOPBIN,
B TOM YHCIIe, JOJDKEH OCYIIECTBIATHCSA U 32 COOIIO-
JI€EHHEM CpOKOB CYIOIpPOM3BOJACTBA. B mpoTHBHOM
ciydae BO3MOXXHO JOMYCTUTH MOSBIECHUE Ype3Mep-
HOTO CYZIEMCKOTO YCMOTPEHWUS, YTO HETaTUBHO CKa-
xeTcsl Ha 3P (HEKTUBHOCTH TPAXKAAHCKOTO CYIOIPO-
M3BOJICTBA B LIEJIOM.

B HacTositiee BpeMss MOXXHO TOBOPHUTH O HOpMa-
TUBHOM 3aKpEIJICHHH TOJBKO CpOKa BO30YXKICHHMS
TPaXXTaHCKOTO CYAOMPOU3BONICTBA, KOTOPHIA COCTaB-
nseT NATh AHeH. HeoOXomuMo OTMETHTH, 4TO CPOK
OCTaBJICHUS 3asBJICHUS 0€3 JIBIKCHHS ONpPEACIISIeTCS
CyIbell CaMOCTOSATENBHO, YTO TPENCTABISIETCA He-
nenecooOpa3HbIM. YUHUTHIBas, YTO OCHOBAaHUS IS
OCTaBJICHUS 3asBIICHHUS O€3 ABMKEHUS 110 CBOEMY Xa-
paKkTepy SIBISIOTCS HE CIIOXXHBIMU JJISI yCTPaHEHWS,
aoruyHo B cT. 136 I'TIK P® ycTranoBUTE MakcUMalb-

HBII CPOK AJI1 YCTpaHEHUs] HEAOCTATKOB 3asIBICHUS,
pPaBHBIN TIATH JHSAM. 3aKperieHHe MaKCHMalbHOTO
CpOKa OCTaBJICHUS 3asBIICHUS Oe3 JBIKCHHS T03BO-
JIUT UCKITIOYUTH BO3MOXXHOCTH OCYIIECTBICHUS HENO-
OpOCOBECTHBIX JICHCTBUN KaK UCTIIOM, TaK M CYJOM B
OTIENbHBIX CIyYasX.

Jlanee cpok MOATOTOBKH Jiena K Cy/leOHOMY pa3-
OMpaTEeNbCTBY U CPOK CYIeOHOTO 3aceIaHus TakkKe
JOJDKHBI OBITH HOPMATUBHO 3akperuieHbl B ['TIK PO.
[pu o6pamennn xk ['TIK PCOCP 1964 roma neob-
XOAUMO OOpaTWTh BHHUMAaHHE Ha CYIICCTBOBABIIHUM
CEMHMJHEBHBI CpPOK [Js MOATOTOBKH Jiefla K Cy-
NeOHOMY pPa30UpaTeabCTBY, ¢ BO3MOXKHOCTBIO €r0
NPOJICHUS 10 ABAJLATH JIHEH B UCKIIOYUTEIbHBIX
cinoxHbix ciaydasx. [lo muenuto U. H. bpant, «cy-
IIECTBOBABIINN paHee 7-AHEBHBIN CPOK MOATOTOBKU
nena K cyneOHOMy pa30upareiahCTBY HE BCerja Ja-
BaJl pealbHYI0 BO3MOXXHOCTH IMPOBECTH HaJJIeKa-
IIyI0 TIOJITOTOBKY 10 xeny» [23, c. 2-5]. Oruactu
coracuMcs C JaHHOM MO3ULHKEH, MOCKOJBKY CEMb
JHEH, OTBEACHHBIX IJIS IOATOTOBKH, HE SBIISIOTCS
JIOCTAaTOYHEBIM ITEPHOAOM. B 11e10M K€ CyIecTBOBaB-
mee HOPMaTUBHOE 3aKPEIUICHUE CPOKa MOATOTOBKU
B ['TIK PC®CP 1964 rona He0oOXOAMMO OIEHUBATH
KaK IOJIOXKUTEIBHOE.

[MoxBoas muTOT, OTMETHM, YTO Ha3pena HeoOXo-
JUMOCTh 3aKOHOAATEIBHOTO 3aKPEILICHUS CPOKOB
MPOBEJIEHUS OTMEIBHBIX CTAJIUI T'PaxJaHCKOTO CY-
nonpousBoacTBa. [lonaraem, 4to ais OOIBIIMHCTBA
TpaXJaHCKUX JIeNl ONTUMAJIbHBIM CPOK KaK CTaauu
MTOATOTOBKH, TaK W CymeOHOTO 3acelNaHms TOJDKCH
OBITh «IUTABAIONIMMY», HO TPH ATOM JOJKHBI OBITH
OTIpEIEIICHBI €T0 TPAHUIIBI, TO €CTh COCTABIATH MHU-
HUMYM 15 nHeil u MmakcumyM 30 gHel. YuuThIBas,
YTO CPOKHU MOTYT YCTaHABIUBATHCS TOJIBKO 3aKOHOM
U CyJIOM, TO IMEHHO aKTUBHEIE JCHCTBUS Cy/aa, CBA-
3aHHBIEC C ONPEAENIECHUEM IMPONOIKUTEIBHOCTH CO-
BEPILICHUS ONPEACICHHBIX MPOLECCYyalbHbIX ei-
CTBUH B paMKax yCTAaHOBJICHHBIX 3aKOHOJATEIEM
CPOKOB CTaAui Ipa)xJaHCKOTO CyJOINpPOU3BOJACTBA,
OyIlyT BBICTyIIaTh TapaHTUEH CBOCBPEMEHHOM 3alllK-
THI TIPAaB U UHTEPECOB CTOPOH. W 1y1s TOTO, 4TOOKI
CPOKH PAaCCMOTPEHHUS U Pa3pelICHUs FPaxJaHCKUX
JleJl BBICTYyNAJIM JIEMCTBUTENbHON TapaHTUEN 3alliu-
THI TIPaB U HHTEPECOB 3aMHTEPECOBAHHBIX CYyOBEK-
TOB, a TAKXKE TapaHTHEH CBOEBPEMEHHOTO Cy/lIeOHO-
ro pa30upaTenbCcTBa, HEOOXOAUMO MPETYCMOTPETh
B I'TIK P® 006s3aHHOCTH CyIbH YCTAaHABIMBATH Tpa-
(UK pacCMOTpEeHUs W pa3pelIeHUs KaxJA0ro KOH-
KPETHOTO Jiejia ¢ YUeTOM MHEHHS CTOpOH. B camom
o0memM BUIE B TaKOM rpaduke JOJDKHBI OBITH BBI-
JEJICHBI IB€ OCHOBHBIE CTAIUH IPAXKJAHCKOTO CYA0-
MPOU3BOJICTBA: MOATOTOBKA Jejia U CyaeOHOoe pas-
OMpaTenbCTBO, @ TAKKE OMPENENIeH CPOK U MOTHBIH
MEPEYEHb NPOLECCYANBHBIX NEUCTBUMN AN KaXI0U
13 0003HaYeHHBIX cTanuii. Kpome Toro, cyaesa mpu
ONpeAeICHUN KOHKPETHBIX CPOKOB COBEpLICHUS
OTAEIbHBIX MPOLECCYaJbHBIX JIEUCTBUU IOIKEH
npeaynpexaarb CTOPOHbI O BO3MOXKHOCTH HacCTy-
IUICHUSI OTBETCTBEHHOCTH 32 UX HECBOEBPEMEHHOE
COBEpIIICHUE.
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AnHoTanusi: J{aHHAs CTaThs HOCBAIICHA IIPOLECCYaTbHBIM 0COOCHHOCTSIM PACCMOTPEHUS JIE O JTUIICHUH POJUTEIHCKUX
IpaB Ha OCHOBE MaTepHaIoB CyleOHOM MPAaKTUKH U TEOPETUUSCKHUX HcciaenoBaHuil. OOpallieHo BHUMaHKUEe Ha HAIMYHe
MyOJIMYHOTO MHTEpeca B MpeAMeTe CyAeOHOM 3aIlUThl MO JIeJiaM O JIMIIEHUH POANTEIbCKUX MpaB U HEOOXOIMMOCTH B
CBSI3H C 9THM BBIICIICHHUS JaHHOW KAaTErOpUH JIeNl B 0COOBI B IPaXJaHCKOTO CYIOIPOU3BOACTBA HAPSIY € APYTUMHU
JielaMH, CBA3aHHBIMH C 3alUTOH [IPpaB HECOBEPIIEHHONETHHX. MccenoBannas cyaeOHas paKTHUKa [IO3BOJISET CAENATh
BBIBOJ] O CJIOKHOCTAX B PEILICHHH BOINPOCA O HAJMYWK JTOCTATOYHBIX OCHOBAHMH AJIS JIMILICHUS POTUTENBCKUX MPaB.
BrrsiBrieHa Hed()EKTHBHOCTH TaKOi Mepbl, KaK NPEAyNpPeKICHHS NPH OTKa3e B YIOBICTBOPEHHU HCKA O JIMIICHHU
ponuTenbckux mpaB. OOOCHOBAHO, YTO, MOCKOJIBKY NPHU3HAHO, YTO JIMIICHHE PONUTENILCKHUX IpaB SBIAETCS MEpO
CeMEeHHO-TIPaBOBOI OTBETCTBEHHOCTH, HEOOXOIMMO BKIIIOYATh B IIPEMET CyA€OHOH 3aIIMTHI M BOIIPOCH! O BO3MELICHUH
ymepba, Tak Kak HeHaIeKallee HCIIOHEHNE POIUTENLCKUX 00S3aHHOCTEH COIPOBOXKAACTCS YacTO TEM, YTO MOCOOHS
W BBHIIUIATHl HA JETel OTBETYHMK MCIOJIB3YEeT HE IO MX IeJeBOMY Ha3HadeHHIo. llenecooOpa3HO He TONBKO CTaBHUTh
BOIPOC O B3BICKAHUHU 3THX CPE/ICTB B MOJIb3Y peOCHKA, HO M HEMOCPEACTBEHHO B CY/IeOHOM PEIICHHU ONPEENsTh Cyab0y
MAaTepHHCKOTO KaluTala M TakKKe HPOBEepsTh, KaK OBUIM M3PACXONOBAaHBI 3TH CpelCTBa. BrliBieHa Hed(p)EKTHBHOCTH
TaKOW MepBbl, KaK NMPeAyNpekaeHHs IPH OTKa3e B YIOBJIETBOPEHUH MCKA O JMIICHHH POAMTEIBbCKUX mpaB. JKecTokoe
oOparieHue ¢ peOEHKOM U 3JI0yNoTpeOIeHne POAUTEIBCKUMHE MPaBaMH, OECCIIOPHO, IPUYMHSET MOPAIIbHBIE CTPadaHus
W CKa3bIBaeTCS Ha 3I0pPOBbE peOCHKa, IIOITOMY HY)KHO pelIaTb BOIPOC M O KOMIIEHCAIIMH MOpajbHOro Bpena. Ocobo
BBIJIEJIEHA MTPOOJIeMa MPOLECCYaIbHOTO MOJIOXKEHUSI caMoro pebeHka M ydeTa ero MHeHus. OOpalieHO BHHMaHHE Ha
HEOOXOANMOCTh CHENUAILHOTO MPOLECCYabHOTO PEryJIMPOBaHUS psijia BOIPOCOB, YTO B COBOKYITHOCTH ITO3BOJIMIIO
c/IeNath BBIBOI O TOM, YTO JiejIa O JIMIICHHH POAMTEIBCKHUX IPaB HE COOTBETCTBYIOT IO CBOEH MaTepHallbHO-IIPaBOBON
HPUPOJIe HU UCKOBOMY, HH 0COOOMY NIPOU3BOACTBY.
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Termination of parental rights: litigation or application of family legal liability
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Annotation: This article is devoted to the procedural features of the consideration of cases of deprivation of parental
rights based on the materials of judicial practice and theoretical studies. Attention is drawn to the presence of public
interest in the subject of judicial protection in cases of deprivation of parental rights and the need, in connection with this,
to single out this category of cases as a special type of civil proceedings along with other cases related to the protection
of the rights of minors. The studied judicial practice allows us to conclude that it is difficult to resolve the issue of the
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existence of sufficient grounds for deprivation of parental rights. The ineffectiveness of such a measure as warnings
in case of refusal to satisfy the claim for deprivation of parental rights was revealed. It is substantiated that, since it is
recognized that the deprivation of parental rights is a measure of family legal responsibility, it is necessary to include
in the subject of judicial protection and questions of compensation for damage, since improper performance of parental
duties is often accompanied by the fact that the defendant uses benefits and payments for children not according to their
intended purpose. It is advisable not only to raise the issue of collecting these funds in favor of the child, but also to
determine the fate of the maternity capital directly in the court decision and also to check how these funds were spent. The
ineffectiveness of such a measure as warnings in case of refusal to satisfy the claim for deprivation of parental rights was
revealed. It is substantiated that, since it is recognized that the deprivation of parental rights is a measure of family legal
responsibility, it is necessary to include in the subject of judicial protection and questions of compensation for damage,
since improper performance of parental duties is often accompanied by the fact that the defendant uses benefits and
payments for children not according to their intended purpose. It is advisable not only to raise the issue of collecting these
funds in favor of the child, but also to determine the fate of the maternity capital directly in the court decision and also to
check how these funds were spent. Cruelty to a child and abuse of parental rights, no doubt, causes moral suffering and
affects the health of the child, so it is necessary to resolve the issue of compensation for moral harm. The problem of the
procedural position of the child himself and taking into account his opinion is highlighted. Attention is drawn to the need
for special procedural regulation of a number of issues, which together led to the conclusion that cases of deprivation of
parental rights do not correspond in their substantive nature to either action or special proceedings.

Key words: deprivation of parental rights; measure of family legal responsibility; evaluative nature of the grounds for
deprivation of parental rights; judicial discretion; motivation of judicial decisions; participation of a psychologist; the
procedural status of a minor; conclusion of the prosecutor and the body of guardianship.

Citation. Tumanova L. V. Lishenie roditel skikh prav: iskovoe proizvodstvo ili primenenie mery semeino-pravovoi
otvetstvennosti [Termination of parental rights: litigation or application of family legal liability]. Iuridicheskii vestnik
Samarskogo universiteta Juridical Journal of Samara University, 2023, vol. 9, no. 4, pp. 53-61. DOI: https://doi.

org/10.18287/2542-047X-2023-9-4-53-61 [in Russian].

Information about the conflict of interests: author declares no conflict of interests.

© Tumanova L. V., 2023

Lidia V. Tumanova — honored lawyer of the Russian Federation, Doctor of Laws, professor, professor of the Department of
Judicial Power and Law Enforcement, Tver State University, 33, Zhelyabova Street, Tver, 170100, Russian Federation.

AKTyabHOCTb HCCIIEJOBAaHUS CyneOHOr0 MopsiaKa
JIUIICHUST POAUTENHCKUX TpaB 00yCIOBIEHA MPEXIE
BCETO MEYaIbHON CTaTUCTHKOM, CBUIETENbCTBYOMIEN
0 TOM, YTO YHMCJIO TaKKX JIe] B CyJlaX HE YMEHbIIAeTC
U [IPU 3TOM COXPaHETCS 3HAYUTEIbHBIN YPOBEHD «J1a-
TEHTHOCTH» HapYIICHUM IIPaB U 3aKOHHBIX HHTEPECOB
HECOBEPIUICHHOJIETHUX POAUTEISIMHE U JIPYTHUMHU HIle-
HamMu ceMbH. Kazanoch OB, HHCTHHKT MPOJOKEHUS
polla, KOTOpBIM MpHUCYIl JaKe PaCTCHHSIM, JOJDKEH
y 4eloBeKa MPOSABIATHCS B 3a00T€ O CBOEM IMOTOM-
CTBE, HO y OTAEJBHBIX JIIOJEH, BEPOSITHO, TPOUCXOIUT
«c0O0¥ MporpaMMbl», U OHH BMECTO POJUTEIBCKOM
3a00THI MPOSABISAIOT KPAMHIOIO CTEMEHBb KECTOKOCTH
10 OTHOIIIEHHIO K CBOMM JieTsiM. [Ipuyem Hepenko o0
9TOM 3HAIOT OKpY)Kalollxue, HO, He MOHUMast [TyOUHBI
U MHOTOTPAHHOCTH KOHCTUTYLIMOHHBIX IIpaB Ha He-
MPUKOCHOBEHHOCTh YaCTHOM XU3HU W KUIUILA, IO-
JIaraloT, YTO HE JOJDKHBI BMEUIMBATHCA B CEMEUHYIO
JKU3HB JPYTHUX JIFOJICH.

Ponurtensckue OTHOIIGHHS CBSI3BIBAIOT CaMBIX
ONMM3KUX JIOZel, HO BO MHOTOM OHH OOYCIIOBIICHBI
HE TOJIbKO YHUCTO I€HETUYECKUMH, HO U MHOTHMH
MOPaIbHO-TICUXOJIOTHYECKUMU  (paKTOpaMu, M IO
o0mieMy mpaBuIly KOHKPETHOE COAEpKaHUE ITHX OT-
HOIIIEHUI He TpeOyeT BMeENIaTeNbCTBa TOCYIapCTBa.
CemeliHoe MpaBo B IIEJIOM TPEJCTABIAET HEPA3PhIB-
HyIO CBSI3b YaCTHOTO M MyOIMYHOTO, Kak OOBEeKTa
MIPaBOBOTO PETYINPOBAaHUH, M OCOOCHHO BO BCEM,
YTO KacaeTcsi 00eCleueHns IPpaB U UHTEPECOB JICTEH.
B cootBercTBUM co cratheit 38 Komcturyrmum PO
MAaTEpPUHCTBO, JETCTBO M CEMbs HAXOASATCS MOI 3a-
LIMTOW TOCyAapcTBa, U MPH 3TOM 3a00Ta O JETSIX 3a-

KpeIUIeHa KaK OJJHOBPEMEHHOE MPaBO U 00SI3aHHOCTh
ponurtencit. Takum 00pa3oM, MPaBO Ha BOCIIMTAHUE
pebcHKa OMHOBPEMEHHO SIBIISIETCS OOS3aHHOCTHIO,
a 3HAUUT, JOJDKHA HACTYMAaTh OTBETCTBEHHOCTH KakK
B Cllydae 3JI0yHOTPEOJICHUS] STUM IIPABOM, TaK U MPHU
VKJIOHCHUH OT €ro pealin3alii. 3aKOH He MOXET U
HE JIOJDKCH IPEIITUCHIBATh POIUTENISIM COJICPIKAHUE
W METOJbl BOCTHTAHUS, (OPMBI B3aUMOJECHCTBUA C
peOCHKOM, 3/1eCh MHOTOE OOYCIIOBICHO CEMEHHBIMU
TPaJUIUAMHU, YPOBHEM OOIIEH KYJIBTYPBl POJAUTENCH,
HaKJIOHHOCTSAMH M CIIOCOOHOCTSIMM neTeil. ImaBHOE,
9TOOBI POIUTEIH MPOSIBIISUIN JTOJDKHYO 3200TY O BOC-
MUTaHUK, 00pa30BaHUU U 370POBbE JETEH, HE 3J10-
ynoTpeOnsisi CBOMMH POIUTENbCKUMHU IIPaBaMH, OCO-
3HaBas, 4TO PeOCHOK — CaMOCTOSTEIbHBIH CyObEKT
MpaBea, a He 00BEKT, KaK OBLJIO JaBHO B TPOIILIIOM.

Crnenmduka ceMEHHBIX MTPaBOOTHOMICHUN HCKITIO-
YaeT NPUHYKICHHUE K OCYIIECTBICHHUIO JTUYHBIX MPaB,
HENb3sl PEUICHHEM Cyla 3aCTaBUTh YUTaTh PEOCHKY
CKa3KH, NIeTh MIECHU U 00IIaThCs ¢ HUM, 3aCTaBHUTh HC-
MOJTHATh MOYKHO TOJIEKO OOSI3aHHOCTH MMYIIECTBCH-
HOTO xapakrepa. A BOT CEMeHHO-IIPaBoOBas OTBET-
CTBEHHOCTh TPEAYCMOTPEHA 33 HApYyIICHHE JHOBIX
ponuTensckux 00s3aHHOCTEH. HeobxomuMocTh 00e-
CIICUUTH 6aﬂch MCXKAY 4YaCTHBIMU H HY6HI/I‘IHLIMI/I
WHTEpEeCaMU SBJSIETCS OCHOBOW MPABOBOTO PETYIHUPO-
BaHUsl CEMEHHBIX MPABOOTHOIICHUN U JIOJDKHA OBITh
OCHOBOW Ui OTpeneieHns crnocoboB CyneOHOH 3a-
IIUTBI 3TOTO.

CemeliHO-TIpaBOBasi OTBETCTBEHHOCTh CYIIECT-
BEHHO OTIMYAETCS OT APYIMX BHJIOB FOPUINYECKOU
OTBETCTBEHHOCTH, U XOTH YXKE ITOCTATOYHO MHOTO



Tymanosa JI. B.

JIuieHne pOAUTENBCKHUX [PAB: HCKOBOE POM3BOICTBO MIIM IPMMEHEHHE MEPhI CEMENHO-IIPABOBOM OTBETCTBEHHOCTU 55

WCCIIEIOBAaHUH TOCBSIIEHO 3TOW MpoOiieMe, B TOM
YHUCIICe B KOHTEKCTC MPUMCHCHHS WHCTUTYTA JIHIIIC-
HUA pOAUTEILCKUX ITPaB, MHOTHME BOIIPOCHI OCTAIOTCA
HEpemeHHBIMU. B TepBylo0 odepenp 3TO OTHOCHUTCS
COOCTBEHHO K COJICPIKAHUIO OTBETCTBEHHOCTU IIPH
JIUIICHUN POAUTENBCKUX IMPaB M MPOIECCYaATbHOMY
TIOPSIIKY €€ IPUMEHEHHS.

Craresa 69 Cewmeitoro konekca PO (mamee — CK
P®) comepxuT HCUYEPIBIBAIONINN TepeUeHb OCHO-
BaHWUHU IS JIUIICHUS POIUTENILCKUX TpaB, HO IMPHU
3TOM 6OJH)HH/IHCTBO 9TUX OCHOBAHUM MMEIOT OLICHOY-
HBIA XapakTep, MO3TOMY CYI B KaKIOM KOHKPETHOM
clly4ae JTOJKeH YCTaHOBHTH, MOIANAIOT JIU TE WIH
WHBIE JEHCTBUSA OO0 Oe31eicTBUE pPOAUTENEH IO
OTIpENETICHAS  <«GIIOYIOTPEOIEHHE POAUTETHCKIMHE
MpaBaMmu», «KECTOKOE OOpaIleHUe», KyKIOHEHUE OT
BBIITIOJTHCHHUA POAUTEIBCKUX oOs3anHOCTEN». Takum
o0pa3oM, IpH PacCMOTPEHUH ATHX el 0co00e 3Ha-
YeHue npuodpeTaet cyneiickoe ycmorpenue. Ho erme
paHee CBOMM YCMOTPEHHEM PYKOBOJCTBYETCS APYIOi
pOIUTENh, 3aKOHHBIN TPEACTABUTENb, TAKXKE OPTaHbI
" opraHu3anuu, KOTOPbIM B COOTBETCTBHUU CO cTarben
70 CK P® nmpenocTaBieHo mpaBo BO30ykIaTh B CyIe
JIEJIO O JINIICHUW POAUTENhCKUX mpaB. [IpakTuka mo-
Ka3bIBACT, YTO YCMOTPCHHE TaKUX OPTraHOB JAJICKO
HE BCETZa COOTBETCTBYET MPEXJE BCETO MHTEpecam
neteid. Tak, BBI3bIBaET OIpEJIEICHHbIE COMHEHUS pe-
ieHre 3aBOJIKCKOTO cyaa ropona Tsepu [1] mo ucky
TocymapcTBeHHOrO Ka3eHHOrO yupexxieHus Trepckoit
obmactu «LleHTp conmanbHON MONICPKKN HACCTICHHS
ropona TBepu» 00 OrpaHUYEHUH POAUTEIHCKUX MPaB
MaTepu B OTHOIIEHUH HECOBEPIICHHOJETHEH aoue-
PH, XOTSI CEMbsI COCTOUT Ha Y4eTe BO BCeX CyOBhEeKTax
npoGUIaKTHKH O€3HaI30pHOCTH W IpaBOHapYyIle-
HUH HECOBEPIICHHOJETHUX KaK CEeMbs, HaXOZIIas-
Csl B COLIMAJIBHO OTNACHOM TOJOKCHWH, a caMa Marh
HCOOHOKpAaTHO IPHBJICKAIACh K aZIMPIHPICTpaTHBHOfI
OTBETCTBEHHOCTH 32 HEHaJ[Ie)KaIllee UCTIOTHEHUE PO-
IUTENbCKUX o0si3aHHOCTe. Cya yIOBIETBOPHI 3TOT
WCK, K HEMY HE MOXKET OBITh IPETEeH3MH, TaK KaK HET
IpaBa TMEperTH K OoJiee «KECTKOI» Mepe, TOIBKO
Ha000poT. Ho Hackoibko 0OOCHOBAHHO OBLJIO TaKOE
TpeOoBaHMe, 3aSBICHHOE B Cy/e, CAMO COJEp:KaHue
pEUIeHUs BPS] T OCTaBUT y KOTO-TO COMHEHUS, YTO
HUKAKOTO YJIy4dIIC€HUA HE€ HACTYIIUT, U HaAI0 OBLIIO
cpaszy oOpamarbcs C 3asBICHHEM O JIMIIEHUH POIH-
TEJNBCKUX MpPaB. A CKOJBKO €IIe CHTyalluid, KOTOPbhIS
BOOOIIE HE MOMAJAI0T B MOJIE 3PEHUSI COOTBETCTBYIO-
X opraHoB. Emie 6onee crpariHas cutyanus, Koraa
KECTOKOE 0OpalleHHue JOMyCKAeT OAWH U3 POIUTEIEH,
a BTOPOW CKPBIBACT 3TH (aKTHI JOMAIIHET0 HACHIIHSI.
Koneuno, sTa mpoOiieMa uMeeT MHOTO acIeKTOB, KO-
TOPBIC HE PA3pPCIIUTL TOJIBKO JIMIICHUEM POAUTEIIb-
CKHX TIpaB, HO 3TO MOXET 3alIUTHTh peOeHka. Benp
camoe y»XacHO€, YTO HEPENIKO JKECTOKOCTh K peOeHKY
(hopMUpPYET U y HETO COOTBETCTBYIOIIYIO YCTAHOBKY
KaK CIT0cO0 OOIIEHUs C JTIOIEMHU.

Berpeuarorcs cutyaruu, korja cy He ycMaTpuBa-
€T OCHOBaHUM JJ1 JIMIICHUA POAUTEIILCKUX IIpaB, OC-
HOBBIBAsICh B TOM YHCJI€ HA ITO3UIUH TIPEICTaBUTENEH
OpraHa OICKH U MONEYUTEIhCTBA. TaK, aneIuIsiiHoH-
HEIM ofipejesieHneM TBepckoro obmactHoro cyna [2]

OBUI0O OTMEHEHO pelIeHHE 3aBOJDKCKOTO PaiOHHOIO
cyzna ropona Tsepu 00 OTKa3e B HCKE O JHMILIEHUH PO-
IUTEITHCKUX MIPaB MaTepH pebeHka K ero oTiy. B atom
oIpeieNIeHnH OBUIO MPSIMO yKa3aHO, YTO HE COOTBET-
CTBYeT MHTepecaM pebeHKa yTBEpKACHHE O Mpeke-
BPEMEHHOCTH JIUIICHUS POJUTEIHCKUX TpaB OTBET-
YHKa, KOTOpBIE OBUTH B 3aKIIOUCHHUSAX OPraHa ONEKH U
MOTIEYNTETHCTBA U MPOKypopa. B 3ToM oTMeHEHHOM
peuienuu [3] ycMaTpuBaeTCs OPOTHUBOPEUHE CAMUX
MOTHBOB BBIBOJTY, TTOCKOJIbKY YKa3aHO, YTO OTBETYHK
HEHa/IIeKaITiM 00pa3oM BBITIOTHIET CBOU POTUTEIb-
CKHe O0s3aHHOCTH M TIPHUBIEKAICS K aTIMHUHHCTpa-
THBHOM OTBETCTBEHHOCTH 3a HEYIUIATy aJINMEHTOB,
MMO3TOMY OYE€Hb CTPAHHO, YTO CYJI IEPBOI MHCTAHITUU
PELIMI OTPAaHUYHUTHCS TEM, YTO MPEAYNpPEANn OTBET-
YHKa.

Kak mokaspIiBaeT mpakTHKa, OCTOPOXKHOCTH CyJla B
MPUMEHEHUU TaKOW MeEphl, KaK JIUIICHUE POIUTEIIh-
CKUX TIPaB, U «IIPEeIyNPEeKICHHE» OTBETYHKA MOYTH
HUKOTJ]a HE CIOCOOCTBYIOT M3MEHEHHIO IOBEIIECHUS
POIUTENS U, 3HAYUT, IPOTUBOpPEUAT HHTEPECAM JeTEH.
B pemennsax o nuieHnn poauTENsCKUX PaB HEpe/l-
KO BCTPEYAETCs, YTO paHee CyI Mpemymnpexnan yxe
ATOTO poauTeNs (KOMM U Ha3BaTh €r0 TPYHAHO), HO TO
HE JaJI0 HEOOXOTUMBIX PE3yIBTaTOB [4].

He wumeer OOBIYHO TOJOXKHUTEIBHBIX TOCIEH-
CTBUH, KOT/Ia OTBETYHK 3asBJISET BCTPEUHOE Tpe-
OoBaHue 00 ONpEHCIICHHH TOpsIAKA OOIICHUSA C
peOeHKOM, B pe3yabTaTe CTOPOHBI 3aKIIOYAIOT COOT-
BETCTBYyIOLIlee MUpOBOe cornameHue. Ho Beap 310
cornameHne poauTenel, a pebeHka TPyIHO 3acTa-
BUTh HauaTh OOIIATHCSI C POOUTENEM, €CIIU O 3TO-
TO OH HECKOJIBKO JIET He MOJAePKUBAT OTHOLICHHI.
B Takux ciydasx poguTenb, C KOTOPBIM IIPOXKHBAET
peOCHOK, KaKk MpaBHJIO, OENAeT BTOPYIO MOMBITKY
JUIIATH JPYTOr0 POAUTEIHCKHUX MPaB, HO CY[ Halle
BCETO0 PYKOBOJICTBYETCS >KEJIaHHUEM pOAHTENs Ha-
JaguTh OTHOIIEHUS U OTKa3biBaeT B ucke [S5]. Ilpu
3TOM OcCTaeTcs 6e3 JOHKHOTO BHUMAaHUs MHEHHUE ca-
MOTo peOeHKa, a TaKXKe TO, YTO MPH OJIarOIpUIATHOM
Pa3BUTHH OTHOIIEHUH POAUTENHCKUE MPaBa MOXKHO
BEpHYTH. TPyIHO yTBEPKAATh, 4TO B TAKUX CIydasx
IJIaBHBIM BBEICTYIAIOT MHTEPECH peOeHKa U coOro-
naetcs OanaHC YaCTHBIX M ITyOINYHBIX HHTEPECOB.

Koneuno, He MOMMKEH yIOBIETBOPATHCS abCOMIOT-
HO KaXJIbI UCK O JIMIICHUHN POAUTENBCKUX rpaB. He
OyzeM 3a0bIBaTh, 4TO 3JI0YMOTPEOICHHE MOXKET OBITh
HE TOJBKO POIAUTEITHCKUMH IPaBaMH, HO TPaBOM Ha
JIMIICHUE ATUX TpaB. [IpakThka MOKa3bIBaET, YTO HC-
MOJIb30BaHME MCKA O JIMIIEHUH POIUTEIHCKUX IpaB
MOXXET UMETh COBEPIICHHO WHYIO IIellb, OTIMYHYIO
OT TOH, KoTOopyro mpeamnonaraer crartes 69 CK PO.
OO6parenue B Cya OBIBaCT CBSI3aHO C T€M, YTOOBI HE
BO3HHUKAJIO BOTIPOCOB NIPY YCHIHOBJICHUN peOeHKA Ma-
YeXO0i WM OTYMMOM, YTOOBI HE COIIACOBHIBATH BhI-
e3n peOeHka 3a TpaHWIly, >KeJIaHHE «00C30TaCHTh
pebeHKka B manmbHEHIIEM OT BO3MOXKHBIX TpeOOBaHUI
POIUTENS MO €T0 CO/lEePIKaHUI0, BCE MOJOOHBIE MOTH-
BBI TPY/IHO TIPEAYTaaaTh, 3TO MOXKET OBITh U JKEJIIaHUE
MOJYYUTh CTaTyC MaTepPU-OAUHOUYKH U COOTBETCTBYIO-
II¥e 3TOMY JbToThL. [103TOMY CyI AOKEH O4YeHb TIa-
TEJIHHO MCCIIEOBATh BCE OOCTOSATENHCTBA JIea.
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ITockonbky ctarbst 69 CK PO conepxut ucuepmsl-
BaIOMINH MepeueHb, TO OYEHb BAXKHO TOJKOBaHHE Kax-
JIOTO OCHOBaHUSI JIJIsl JTUIIEHHUS POAUTEIHLCKUX IPaB.
[Ipy 3ToM HamO YYUTHIBATH MEHSIOUIMECS pPeanu
xu3Hu. Crnenyer cormacuteess ¢ MHeHHeM K. H. Ca-
MPBIKKHA O TOM, YTO HEOOXOJMMO OIICHWTH TaKhe
HapylIeHUs MpaB M MHTEPECOB peOeHKa, KaKk HEeCBO-
EBPEMEHHAsI PETUCTPAIHS POXKACHUS peOeHKa, «Bpe-
JIOHOCHOE» WMs, BBEIOOp Y4eOHOTO 3aBEACHWS, HE
COOTBETCTBYIOIIETO YPOBHIO Pa3BUTHs M MHTEpECaM
pebeHKa, 1 yCTaHOBUTH OTBETCTBEHHOCTH [6, . 10].

Heob6xommmo oco3HaTh, 9TO KECTOKOE OOpaIIeHne
U 3710yTIOTpeOICHHE POAUTENBECKUMH TPaBaMy MOTYT
OBITh U PEe3yJIbTaTOM «OJIaruX HaMEepeHHit», Korna po-
TUTEIN XOTAT B peOeHKe peaan30Barh TO, Yero He J0-
CTHIVIM CaMH, BOTIPEKH 3APaBOMY CMBICITY, 3J0POBEIO,
MICUXOJIOTHIECKAM OCOOCHHOCTSIM, CKJIIOHHOCTSIM H
JKelaHUsAM peOeHKa. Pa3Be He )KeCTOKOCTh — IaTh pe-
OeHKy MM, KOTOPOE IO ONPEAETICHUI0 OyIeT CIYKUTh
MTOBOJIOM JIJIsl HACMEIICK U M3JIeBATEIILCTB.

JKuzHb n3MeHunack, ceifiuac, K BEJIMKOMY COXKalle-
HUIO, OKPYXAIOIIUH MUP COIEPXKHUT ropa3io OoJiblie
OTIaCHOCTEH I peOeHka, Mo3TOMY HEOOXOIMM CO-
BEPIIEHHO WHOW IOIXOJ K TOMY, YTO CUHMTATh Hal-
JIEKAIIUM BOCHHUTaHUEM. V3MEHUIIMCh OCHOBBI Ce-
MEHHOr0 B3aUMOJEHCTBHS U OOIIECHHMS B ILIEJIOM M,
KOHEYHO, MEXLy POAUTEISIMU U IETbMHU.

Kecrokoe oOpamieHne ¢ AeTbMH Bcerga ObLIO
B TeX WM WHBIX Ipezenax u ¢opmax, HO MHOTO Be-
KOB MOpaJIb M NPaBO COBEPUICHHO WHA4Ye OLICHUBA-
JM OTHOIIEHWS JieTeld W pomureneid. CBoJ 3aKOHOB
Poccuiickoil uMniepuu copepxain crienuaibHyIo [JIaBy
«O poANTENBCKOI BIACTH», COTIACHO 3TUM HOpPMaMm
y JeTed He ObLIO0 HUKAKKX MpaB, a POJAUTENN HUMEIH
0e3rpaHNYHYIO BIIACTh U JO3BOJISLTUCH CaMbl€ KECTO-
KHE€ MEepbl BO3JEHCTBUS «B BOCIUTATENBHBIX LEISIX).
A BOT JIETH HE MOTJIM PACCUUTHIBATh HU Ha KaKyIO 3a-
LIUTY, CYZIbI HE HMEJIH MTpaBa MPUHUMATh OT HUX 3asB-
nenus Ha poauteneit. COOTBETCTBEHHO, O TaKOH Mepe,
KaK JIUIICHNE POTUTENBCKUX MpaB, U PeYr He OBLIO,
naxe B nepuoa Benukoit peopmsl.

BriepBble BO3MOXKHOCTB JIMIICHUS] POAUTEIBCKUX
mpaB ObUTa TIpeIycMOTpeHa Toilbko B 1918 romy B
Konekce 3axkoHOB 00 akTax IrpaskIaHCKOTO COCTOSTHHSA,
Opaxe, ceMbe U omeke. Jlanee 3TOT MPaBOBOW WHCTHU-
TYT TIOCTOSIHHO Pa3BUBAJICA B HOpMaxX CEMEWHOTO 3a-
KoHOZaTenscTBa. K coxkaneHuo, 3To Mepa He cTaja
HCKITFOYHUTENILHO TIPEBEHTUBHOM, U YUCIIO JIeT B CyllaX
0 JIMIIIEHUH POAUTEIHCKUX MPaB HE YMEHBIIIAETCSI.

B GonpuIMHCTBE cIy4aeB JHIIEHUE POAUTEIBLCKUX
CBSI3aHO C TE€M, YTO POJIUTENb, & HEPEJIKO U 00a COBEp-
[IEHHO YCTPAHSIOTCS HE TONBKO OT BOCHHUTAHHUSA, HO
Jla’ke OT MMPOCTOT0 OOIEHHUS C AETHbMH, KOTOPBIX TIOMe-
maioT B CoruaibHO-peabUIUTAIMOHABINA IEHTP IS
HECOBEPIICHHOIIETHHX, & 3aTeM IePENaloT IO/ OTIEKY,
HO TIPU 3TOM, Kak CIie[yeT M3 peuieHus: PkeBckoro
ropojckoro cyna Teepckoii obmactu [7—9], ¢ HCKOM 0
JUILICHUN POAUTENBCKUX MPAB OpraH, BHITOIHAIOLINN
(YHKIMH OTIEKH U TTOTICYUTENLCTBA, OOPATHIICS TOJb-
KO Yepe3 4eThlpe Trofa. Bpsa nm MOXXHO MPHU3HATS,
YTO 3TO COOTBETCTBYET MHTEpecaM JeTel, pOJUTENN
KOTOPBIX BOOOIIIE 3a0bUIH O HUX M JTaXKE HE SBHJIUCH

B CyJI, KOTOPBII pelia, JINIIATh JIU UX POIUTEIIbCKUX
pas.

[IpakTHKa Mmoka3bIBaeT, YTO BpeMEHHOE OTpaHnye-
HUE B POJMTENBCKUX MpPaBaxX TaKkKe HE JaeT HeoOXo-
JTUMOTO pe3yibTara, U B JaIbHEHIIIEM 3TO 3aKaHIHBA-
€TCsl PELICHUEM O JINIIEHUU POIUTENbCKUX mpaB [10].

Kak yxe ormewanoch, MpuMEHEHHWE OCHOBaHUUH
JUTSI JTUIICHHUST POAUTENECKIX TIPaB MPenIojiaracT Cy-
JefiCKoe yCMOTpEHUe, HO HWHOTHIA YCMOTPEHHE pas-
HBIX CyJeil Ha CXOIHBIC CUTyaIlMH OTIWYAeTCs Kap-
nuHAIRHO. Tak, 0 OXHOMY Neiy, TIe MaTh MPOCHUIa
JUIIATH POAUTEIHCKUX MPaB OTIAa peOEHKA B CBSI3U C
TE€M, YTO OH JJIUTEIHHOE BPEMS YKIOHSIETCS OT BHI-
TTOJTHEHUS POAUTEIIHCKUX 003aHHOCTEH U HU B KaKOH
(dhopme He o0IaeTcst ¢ CHIHOM, B CyAeOHOE 3aceqaHue
HE SBHJICS, PEIICHHEM P>KEBCKOTO TOPOACKOTO Cyaa
WCK OBLT ymoBieTBopeH [8]. Jpyroii cyabs B cCXOTHOM
CUTYyaIlMH, KOTOPas, KaK MPEACTaBIACTCS, Jaxe Oojee
TparudHa, TMOCKOJBKY Marh 0oJiee YETHIpEX JIET He
BHJIENIa ChIHA, HE TPOSBISET UHTEpeca K HeMY, UMe-
€T 33JJ0JDKEHHOCTD 110 aJTUMEHTaM M TPUBJICKANIACh K
OTBETCTBEHHOCTH 3a 3TO, B 3acelaHHe Cyla HE sBU-
nack. [Ipokypop ¥ mpeicTaBuTeNh OpraHa ONEKd U
MOTICUNUTEIHCTBA B CBOMX 3aKIIOUCHUSIX MPU3HABAIH
TpeOOBaHMS WCTIIA 3aKOHHBIMA M O0OCHOBaHHBIMH,
CYIlbsl TIOYEMY-TO PEIINIIa, YTO HAJO0 JaTh IIaHC IS
YCTAHOBIICHUS KOHTAKTa C CBIHOM, XOTSl Y OTBETUYHIIBI
€CTh €IIe CTapIINiA CHIH, BOCIIUTAHUEM KOTOPOTO OHA
TaKXe HE 3aHUMAETCs, U 0TKa3aja B ucke [9], orpanu-
YUBIIUCH TPETYTIPEIKICHUCM.

[Ipn amanm3e cyneOHBIX peHmIeHWH IO AellaM O
JIUIICHUU POJUTEIHLCKUAX IPaB BO3HUKACT CMYTHOE
OIYIICHWE, YTO TOJICPKUBAaEMasi BEKAMH «POIH-
TEJbCKasl BIIACTh» BIHUSET Ha YPOBHE T€HOB Ha CO-
3HAHWE MHOTHUX JIIOJEH, BKIItoYas naxe cyneu. Muaue
TPYIHO OOBSICHUTH, [TOYEMY TaK JOJIr0 HE PELIAlTCs
00paTUTHCS B CY/I, @ TOTOM €IIIE CYJI HaJISETCsI, 9TO €T
MPEIyNPEKICHIE O HEOOXOAMMOCTH U3MEHHUTD TTOBE-
JICHUE TIOBTUSET Ha OTBETYNKA, KOTOPHIH IPH ITOM HE
MOYKeNa JJaxke IBUThCS B CyeOHOE 3aceaHme.

HexoTopsie mpeacTaBieHus 0 B3aUMOOTHOIICHUIX
B CEMbE €IIe ONPEAeIICHHBIM 00pa3oM (GOPMUPYIOTCS
Ha OCHOBE CKa304HbIX ClokeToB. A. C. Ilymkun Ham
BceM ocTaBul 3aBeT: «CKa3Ka JI0XKb, J1a B HEM HaMeK,
TO0OpBIM MOJIOATIAM YPOoK». Ho TIpaBMIIBHO JTH MBI TI0-
HMMAaeM 3TH HaMeKU. Belb 5TH CI0KETHI COOTBETCTBO-
BaJld COBEPIIICHHO IPYTOU 3II0XE, HO MBI JTOJIKHBI UX
OCMBICIMBATh C COBpEMEHHBIX no3uumii. He xouercs
YIOAOOIATHCSI FOMOPUCTAM, KOTOPBIE MAPOAUPYIOT B
TOM YMCJIE M CKa30YHBIC CIOKETHI, HO aHAJIU3 HEKOTO-
PBIX MOMEHTOB TIPEACTABISAETCS BXXHBIM C TTO3UITUU
COBpeMEHHOU ku3HU. [pynme cTyneHToB ObLI 3a7aH
BOIIPOC, KaKUE TPABOBHIE CUTYaIlM OHU HAXOIAT B
ckaskax «3omymka» 1 «Moposkoy. [Ipaktudecku Bce
TOBOPHJIM O HEMPABOMEPHOM IOBEICHUU MaueXxw B
TON W JPYroil Ckazke, HO OBUIM MPAKTUYECKH YIHB-
JISHBI, YCHBIIIAB, YTO HAMO OBLIO B 000X CITydasx
JIUIIATh POAUTENIBCKUX MPaB OTIIOB, TOCKOIBKY POJIHU-
TEeIT! HEeCYT OTBETCTBEHHOCTH 3a BOCIIMTAHHE M Pa3-
Butue aerelt (ct. 63 CK P®), u 3ammra npas u uHTe-
pecoB feTeil siBnsieTcs: 00s13aHHOCTBIO POAUTENeH (CT.
64 CK P®), a He oTunMa U Madexu. B Hamre Bpems
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CITy4ad HaCHIJIHA ¥ )KECTOKOTO OOpaIlieHHs C TTaChIHKa-
MU ¥ MaJIYEPULIaMU, KaK CBUJCTEILCTBYIOT CPEICTBA
MaccoBOH HH(pOpMAIMK, TPHOOPETAIOT WHOTIA IPO-
CTO YyAOBHUIIHBIE (POPMEI, IPU 3TOM POIHBIE MAaTEPH
Y OTI[bI HE 3AIUIIAI0T CBOUX JICTCH, OTIaBast PEIIo-
YTEHHE CBOMM COXXHTEISIM. A Bellb €CIIH TIOCMOTPETh
C TIPaBOBOW TOYKH 3pEHUS, BCE, KaK B ATHX CKa3Kax,
MOJTy4aeTCsl HEe TaK: «HaMEK» Mbl TIOHUMAaeM BPOJIC
TOTO, YTO CTpaJaHus peOeHKa TOJHKHBI IPUBECTH €TI0
K cdacTthio. Ho, yBBI, B peasibHOI )KH3HH BCE COBCEM
HE Tak!

Xodercs IPUBECTH ellle TPUMEPHI, KOT/Ia B CKa3Kax
HE OCYIIECTBISIOTCS HEOOXOAUMBIE, TOBOPSI COBpE-
MEHHBIM SI3BIKOM, MEPhI 0€30ITaCHOCTH. YCIIOBUS KHU3-
HU TPeOYIOT TOTIOTHATENBHBIX MEP IO OXPaHe KU3HU
Y 37I0POBBS JieTel. J{eTH BBITIaAaroT U3 OKOH C BEICOKUX
3TakeH, TEPSIOTCS B TOPOJIC U HA MIPHUPOJIE, CTAHOBST-
Cs1 )KePTBaMHU MAHBSKOB U MeA0(HIOB, TONMAAaI0T IO
BIUSHUE Pa3IMYHBIX JIECTPYKTUBHBIX OPraHU3aIINH,
B TOM YHCJIe Yepe3 ceTh MHTepHeT, 1a Bce PUCKU U
He nepeurciuTh. JKu3Hb cTpairHee JIr000# CKa3ku, HO
YTO MBI HaX0JUM B HUX? BOT cka3ka «/[roiMOBOYKa,
rmoueMy xabe ymanoch ykpacTh ee? Oka3bIBaeTcs,
MaTh MOCTaBUIIA JIIOJIBKY ¢ J[I0IMOBOYKON Ha OKHO,
e ObUIO Pa30UTO CTEKIIO, O UeM MPSAMO CKa3aHO B Ha-
yane noBecTBoBaHusl. [Ipo nmoxon Kpacuoii [llanouku
yepes Jec K 0adyIke yxe MHOTO pa3 YIOMHUHAIOCH,
HO Belb JICTU MPOIAJIAI0T, 3HAYUT, UX BCE-TAKU OCTaB-
JSI0T 06€3 MPUCMOTpPa Ha YIHIE U pa3pelraoT caMo-
CTOSITENILHO OTIIPABIISATHLCS Ky/Ia-To.

Kaxxnoe npectymuienue neaohuiioB BCEIseT yxKac
B JIF000T0 HOPMAITEHOTO YeIIOBEKa, BOSHUKAET BOTIPOC:
KaK TIOJIy4aeTCsl, YTO JIETH JIOBEPSIOTCS 3THUM HEIIO-
nam? OTBET MOXKHO HaWTH B KHHTe Ipo Masima u
Kaprncona. Pebenky He xBarano oOIIeHNs, BHUMaHUS,
u Manpim ¢ pagocteio goBepuiicsi Kaprncony (ko-
TOPOTO, KCTaTH, Ha ero poauHe B llIBeruu cuuTaroT
WCKITIOUYMTEIEHO OTPHUIIATENBHBIM MEPCOHAKEM), TIO-
TOMY YTO TOT IPOSBUJI MHTEPEC K MAJBUUKy M BHEC
pazHooOpasme B ero ku3Hb. Eciim peOeHOK BCIO He-
o0xoauMyro 3a00Ty ¥ BHUMaHHE K ceOe Moiydaer B
CeMbe, OH He OyIeT UCIBITHIBATH TAKOH MOTPEOHOCTH
B TIOMCKAX «IpyTay», CIemoBaTelIbHO, OyaeT Oomee ra-
PaHTHPOBAH OT BO3MOXXHOTO OOIIEHHUS C MAHBSKOM.

Bce ckazaHHOE CBHIETENIBCTBYET O HEOOXOAUMO-
CTH PaCIIMPUTENHHOTO TOAXOAa K TPAKTOBKE <«3JIO-
YHOTPEOJICHUS POIUTEIIbCKIUMH ITPaBaAMI» U «YKIIOHE-
HUS OT BBITOJHEHUS POAUTEIBCKUX 0053aHHOCTEH.

JIOTIOTHUTh MOYKHO €Ille CBOETO pojia pUTOpHYE-
CKAM BOIMPOCOM: €CJIM POJWUTEIH BBIICISIOT 3HAYU-
TeNbHbIE CYMMBI peOCHKY W MPHOOpPETaroT AJIS HEro
BCE TI0 TEPBOMY TPeOOBaHMIO, HO TIPH 3TOM HE BHU-
KalOT B €r0 MHTEPECHI, MPOBEJICHUE JIOCYTra, a OTHO-
CUTENFHO y4ueObl OTPAaHIMYHBAIOTCS] OTBETOM, UTO «BCE
OK», 3TO Oy/ieT HajyIexallee BBIIOTHEHNUE POIUTEIh-
CKHX 00SI3aHHOCTEU WJIH HEeT?

Heob6xomnmo oOpaTuTh BHUMaHHE Ha 0c000€ OcC-
HOBaHME /I JIMIICHHUS POAUTEIHCKUX IPaB, CBS-
3aHHOE C COBEPIICHUEM POIMUTEIEM YMBIILICHHOTO
MIPECTYIUICHUS TPOTHB XU3HH U 370POBbS JIETSH HITH
JOPYTHX YWICHOB CeMbH. XOTs 3akoH (1. 6 cT. 69 CK
P®) Ha3pIBaeT OCHOBAaHWEM COBEPIIICHHE TIPECTYILIC-

HUs, HO (DAKTUYECKU 3TO MOPa3yMEBaeT BCTYILUICHUE
B 3aKOHHYH) CHJIy COOTBETCTBYIOIIETO IMPUTOBOPA
CyJla WJIM TIOCTaHOBIICHUS O MPEKPaIeHUH YTOJIOBHO-
IO JIeJIa 110 HEPEAOWIUTUPYIOIIMM OCHOBAHHSM, TOJIb-
KO TIOCJIE 3TOr0 MOYKHO 00OpaIarhbes B Cya C HCKOM O
JUIIEHUU POANTENhCKUX mpaB. [Ipencrasnsercs, 4to
3TO HE COOTBETCTBYET UHTEpecaM peOeHka. SIpnsercs
HE COBCEM IOHSATHBIM, IIOYEMY B COOTBETCTBHU CO
cratbeil 44 YromoBHO-TIpoliecCyaabHOro kojekca Pd
Ipa)JTaHCKUH HMCK B YTOJIOBHOM JICJIE MOXET OBITh
3asiBJIeH TOJBKO IO MMYIIECTBEHHBIM TPEOOBAaHUSM.
3amura pebeHka Oonee 3HaYMMa, HEOOXOAMMOCTH
BHECCHHUS COOTBETCTBYIOLINX U3MCHECHUH B 3aKOHO 1A~
TEJIHCTBO U YCTAHOBJICHHE ITPaBa Ha 3asIBIIEHUE UCKA O
JIUIICHUY POUTENBCKUX IIPAB B YTOJIOBHOM IMTPOIECCE
O /eIy O MPECTYIUICHUU MPOTUB KU3HU WM 310PO-
BbSI JIET€H W JIPYTHX WICHOB CEMBH. JTO yXe OBLIO
000CHOBaHO CO CCHUIKOM Ha MIEYAIbHYIO CTATUCTUKY O
KOJIMYECTBE MOMOOHBIX npecTymuieHui [11, ¢. 93-94].

[lomBeprarb HECOBEPIIEHHONETHETO, KOTOPBIH
CTaJI )KEPTBOM MPECTYIHBIX JACSTHUN CBOETO POIAUTEIS,
MTOBTOPHOMY YYacTHIO B Cy[IeOHOM pa3OmpaTesbCTBE
(Bemb B YrOJIOBHOM IIpPOLIECCE OH BBHICTYIAET IMOTEp-
MEBIIMM WIA CBUJCTENIEM, a B TPAKIAHCKOM HAJO0
3aciymarh ero MHEHHE) C OY€BHIHOCTHIO IIPOTHBO-
PEUUT MPUHIIMITY TYMaHU3Ma M UHTEpecaM peOeHKa.

Emte ogna nmpobiema 3aciiy’kKUBaeT CIEIUaTbHOTO
nccienoBaHus. B Hacrosiee BpeMsi HUKTO HE OcIia-
pHUBAET, YTO JHUIIEHUE POIUTEIHLCKUX TPaB SBIAETCS
MEpoN CceMEHHO-IIPaBOBOM OTBETCTBEHHOCTH, XOTSA
9TO MPSAMO U HE 3aKperieHo B 3akoHe. Ho obmiee npa-
BUJIO TIPUMEHEHHUS OTBETCTBEHHOCTH IPEIIOIaracT
BO3MEIIICHUE Bpeia, TPUIUHEHHOTO MTPOTHBOIIPABHbI-
MU JEUCTBUSAMH, OIHAKO ATOT BOMPOC HE MPEILyCMO-
TPEH HEMOCPEACTBEHHO B 3aKOHE, U aHAIIU3 CYIeOHOMN
MPAKTHKH TIOKA3bIBACT, YTO 3TO HE SBJISICTCS MpeaMe-
TOM cyAeOHOTO pa30MpaTenbCTBa W pellieHns. Takoe
BO3MOXKHO TOJIbKO IPU PACCMOTPSHHU YTOJIOBHOTO
JieNia B OTHOIIICHUH POJUTEIS, HO BElb 3TOTO HEAOCTA-
TouHO. [loueMy MopasbHBIN Bpea KOMIIEHCHPYETCS 3a
HEKaueCTBEHHYIO BEIlb WM YCIIYTY, a 3JI0yHoTpeoIie-
HUE POIUTENbCKIMH TIPABaMH, KECTOKOE OOpalieHne
c peOeHKOM, Jla MPOCTO OTKa3 OT OOIICHUS — pa3Be
HE JIOCTaBJISIFOT ropas3io OOJIbIINE MOpajbHbIE CTpa-
nmauus? I[loxkamyii, peOSHOK BOCIPHHUMAET OCTpEe
MOJTHOE HEBHUMAaHUE K ce0e, YeM JaKe HeyIUI1aTy allu-
MEHTOB Ha ero coaepkanue. Ho wacte 3 crateu 70
CK P® npenycMaTpuBaeT TOJIBKO peLIEHUE BONpPOCa
0 B3BICKAaHUU AJIUMEHTOB.

[TomMuMoO MOpabHOIO Bpena B OONBIIMHCTBE CITy-
YaeB MOYXHO CTAaBHTH BOIIPOC M O B3BICKAHWH Mare-
pHUaNBHOTO yiepOa, BeAb JaxKe JEHEKHBIC CPECTBA,
BBbIIEIsIEMbIE KaK TI0COOME Ha JETEH, HEPEIKO pacxo-
IYIOTCS COBEPIICHHO Ha ApyrHe neiu. Tak, B perie-
Huu PxxeBckoro roponckoro cyaa [12] mo ucky otma
pebeHka o TUIICHNH POAUTEIHCKUX TIPaB MaTePH yKa-
3aHO, YTO MPAKTHYECKU C POXKICHHS CHIHA OTBETUHIIA
HE 3aHUMAJIaCh €ro BOCIUTAaHUEM, a BCE BBIIUIATHI U
moco0wsl, TTOTyICHHBIE €10 Ha peOeHKa, pacxomoBaia
Ha COOCTBEHHBIC HYKJIbI.

AHanoruyHasi CUTyalus OIKMCaHa U IO JPyroMmy
JIeTy, KOT/Ia MaTh TpaTWiIa IeTCKUe mocoOus Ha ceos,
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IBa peOeHKa OT TIepBOTO Opaka MPOKHUBAIN C OTIOM,
a JIBOC JPYyTUX HAXOJWINCh HA WXKIUBEHUM 0alyri-
KH, KOTOpas MpU 3TOM MBITAIaCh 3allUINaTh J0Yb U
HEe mopjepxana TpeOOBaHWE O IUIICHWH €€ POIu-
TenbCKUX Tpas [13]. DTo pemienue, MOCKOIBKY MaTh
JIUIIATN POITUTENECKHUX TPaB cpa3y B OTHOIICHUH Ye-
THIpEX JIeTeH, BBI3BIBAET BOMIPOC O TOM, KTO ITOIyYal
CpeCTBa MaTEPUHCKOTO KaluTana U ObUIM OHU KaK-TO
oTpavyeHbl. ECi 0 pacxo0BaHUH TETCKUX ITOCOOMIA
XOTh YIIOMHHAETCS B PEIIEHUIX, TO TIPO MAaTEPUHCKUHT
KaIuTal Jake He BCIIOMUHAIOT B CYyE.

B cooTBercTBHY ¢ 3aKOHOM TIPH BBITUIATE CPEACTB
MaTepUHCKOTO KalmuTalla He YYUTHIBAIOT JCTEH, B OT-
HOIIIEHUH KOTOPBIX OBUIO pelleHHe O JHIIEHUH Po-
TUTEITBCKUX TIpaB, HO pa3 JIHIIeHWS He ObLIO, 3Ha-
YUT MpaBo Bo3HHUKaNo. llenecoobpazHO HOMOTHHUTH
crarpto 70 CK P® ykazanumem Ha TO, 9TO MpH BHI-
HECEHUU PEIICHUs O JIUIICHUH POJUTEIHCKUX IpPaB
HEOOXOOMMO pelaTb BOMPOC O BO3MELICHUH HMY-
IIECTBEHHOTO yIiep0Oa, B TOM YHCJIe B CBSA3M C Helle-
JIEBBIM HCIIOJb30BAaHUEM CPEJICTB JAETCKUX MOCOOMIA,
a TakXKe MCccleoBaTh BOMPOCHL, CBA3aHHbIE C BBIMJIa-
TOM W PacXOI0BAaHHEM CPENICTB MATEPHHCKOTO KaluTa-
na. [Ipu ycraHoBineHnn (akToB NPUIHHEHUS peOCHKY
MOpPaJBHOTO BpeZa €ro KOMIIEHCAIUs J0JKHA TaKKe
BXOJIUTH B MPEAMET CYIeOHOTO PEIIeHUs O JTUIICHUH
POIUTETHCKUX MPAB.

B cemeiiHOM 3aKOHOAATENbCTBE HET HOPM O TOM,
B KaKOM TIOpSIZIKE TIOIEKAT PACCMOTPEHHIO JIeNa O JIH-
LIEHUH poAnuTeNnbekux npas. B wactu 1 crarsu 70 CK
P® yxkazano, 4To gena Bo30y>KAar0TCs MO 3asgBICHHUIO
OTIPENIEICHHBIX JINI. B TpakJaHCKOM Ipolieccyaib-
HOM 3aKOHOJIATeIILCTBE MPUMEHSIOTCS J[BA TTOHSITHS:
WICKOBOE 3asBJIICHHE — JJIS1 HICKOBOTO IPOM3BOACTBA U
MIPOCTO 3asiBJICHUE — JJIs 0coboro mpousBozacTBa. Ho
[IOCKOJIBKY JIefla O JIMIIEHUU POIUTENBCKUX MpaB He
Ha3BaHbl B mompaszaene [V «Ocoboe mpou3BoICTBO»
I'paxxmanckoro MporeccyanbHOro Kogekca PO (mamee
— I'TIK P®), To kK HUM NPUMEHSIOTCS MIPAaBUIIA HCKO-
BOT0 Mpou3Bo/cTBA. HecooTBeTCTBHE MpaBOBOM MpH-
POIBI Ie O JWIIESHUH POAUTENBCKHUX MPaB B CBS3H C
npeoOiiagaHueM B MPeAMETe UX 3aIIUTHI IyOINYHOTO
WHTEpeca 000CHOBBIBAIOCH elrle Ooliee ABAIIATH JIET
Hazazn [14, c. 9]. Ho Hukakux m3MeHeHud mpoueccy-
AJIBHOTO MOPAIKA UX Pa3peIIeHUs] He TPOUCXOHT.

B uccrnemoBaHmAX, MOCBSMIEHHBIX IPOIECCYyalhb-
HBIM BOIIPOCAM pacCMOTPEHHUS JIET O 3alIUTe MpaB He-
COBEPIICHHOJIETHUX, COACPIKUTCS TOCTATOYHO MHOTO
MIPEIOKEHUI 0 HEOOXOAMMOCTH YCTAaHOBJICHUS TEX
WJIM MHBIX TIPOIECCYAIbHBIX MPaBII. XOTS AaJICKO HE
BCE€ TPENCTABISIIOTCS YIAYHBIMHA M JIOCTaTOYHO 000-
CHOBaHHBIMHU. Vcciemyst 3amiuTy mpaB HECOBEPIICH-
HOJIETHUX B rpaxzaaHckoMm mnpouecce, JI. Y. Ilonosa
IpejIaraia Ipyu HesiBKe IMPOKypopa, Jake Hamjlexa-
e M3BEIICHHOTO, B TPOIECC IO ey O IJHUIICHUU
POAMUTENBCKUX TPaB MPUMEHATH 00s3aTeIbHOE OTIIO-
kerue aena [15, c. 6]. Kak moka3sIBaeT mpakTHKa, He
BCEra MO3MLMS MPOKypopa JOCTaTOuHO OOOCHOBa-
Ha, J1a U CyJ He Bcerna comamaercs ¢ Hel. IToatomy
y4acTue MPOKypopa C HENbI0 Jadd 3aKIIOYeHHs 110
JIeITy HeNb3sl MPU3HATh MPETSTCTBHEM JUIS PaccMO-
TpeHus aena. He coBceM MOHATHO U MpeNIoKeHUE O

HEOOXOJMMOCTH YCTaHOBJICHHS aJIbTePHATUBHOM MOA-
CYIHOCTH CO CCBUIKOW Ha HEHM3BECTHOCTh MECTa Ha-
XOXKICHHUS OTBETUHMKA, Belb 3TO OTHOCHUTCS K 00IIeMy
MPaBUITy aJbTEPHATUBHON MOJICYTHOCTH.

[Ipemnoxenue B. U. LlykaHoBo#l 0 3ampere npu-
MEHEHHs TIPaBWJIa 3204YHOTO MPOW3BOJCTBA TIO JIENIaM
O JIMIIEHUU POAUTENBCKUX TpaB [16, c. 7-8] Bpsaa iau
CIIETyeT 3aKperuIsITh 3aKoHoAarenbHo. Cyabs MOIDKeH
caM pemiath 3TOT BOIMPOC, MCXOAS U3 OOCTOSTEIHCTB
JieTia, €CITU 3TO B MHTepecax peOeHKa, TO He MPUMEHSTh
MpaBMiIa 3a0YHOTO Tpom3BozacTBa. Kcrarwm, 3aouHble
PELIEeHUsI Cy/BI I10 3TUM JIeSIaM BBIHOCSIT KpaltHe pefiKo,
XOTSI TI0 OOJNBIIMHCTBY JeN HaJJIe)Kalle M3BCIICHHbIC
OTBETYHUKH HE SIBIISIOTCA B CyAeOHOE 3aceaHue.

[IpakTuueckn Oosblnas 4acTh MUCCICAOBAHHUNA IMO-
CBSIILICHA B 3HAYUTEIILHON CTETICHH TIPEIMETY JTI0Ka3bI-
BaHUS, TO €CTh OCHOBAaHUSM JIMIIEHUS POTUTEIbCKAX
1paB, HO €CTh OJMH BaYKHBII MOMEHT, KOTOPBIH Mpea-
ycMmotpeH crathelt 57 CK PO u sBnsieTcs mpeaMeTomM
WCCIIEZIOBAaHUS HE TOJBKO FOPUCTOB, HO U TICHXOJIOTOB.
[IpaBuio Ha3BaHHOU CTAaTHU MPEATNOAraeT, YTo 00s-
3aTelieH y4eT MHEHHsI peOCHKa, JNOCTHTIIEro Jecs-
TUJIETHETO BO3pPAcTa, HO C OTOBOPKOM, YTOOBI 3TO HE
MPOTUBOPEYMIIO €T0 UHTEPECcaM.

[Ipexxne Bcero B Hayke HaMeTWJICS HEOMHO3HAY-
HBI TIOAXOA K yCTaHOBIICHUIO BO3pacTa, Mo JOCTH-
KEHUHM KOTOPOTO HANIO 3aciylIMBaTh B CyAe MHEHHE
pebenka. Ilpeanaraercss u MHOTO BapUaHTOB JEIICHUS
HECOBEPILICHHOJETHUX Ha TPYIIBI B COOTBETCTBUH C
BO3pacToM 1 00beMOoM IpaBocyobekTHOCTH. FO. H. AB-
noHWHA 000CHOBaja, YTO MONHOCTHIO HEIEeecrocoo-
HBIMH SIBIISIIOTCSL ICTH /10 ILECTH JIET, a C LIECTU J0
14 y>xe UMEIOT YaCTUYHYIO JieecriocoOHOoCcTh. Ho mpu
9TOM OHa HE TpejjiaraeT MOHU3UTH BO3PACT, C KOTO-
poro Haxo 3aciyllaTh MHEHHE peOeHKa, M0 IIEeCTH
JIET, HO CYWTAET IeJIeCOO0Pa3HBIM IMPHUOCTAHABIH-
BaTh MPOU3BOJICTBO TIO JIENY, €CIIH OCTaeTcs MOJroaa
70 TOCTHIKEHUsI PEOCHKOM JECSITUIETHETO BO3pacTra
[17, c. 10—-12]. Takoe penieHue Bps/I JIM OTBEUACT HUH-
TepecaMm peOeHKa U HE TOJNBKO IO JeliaM O JUIICHUU
POAUTENBCKUX TIpaB, a MO BCEM JeJiaM, CBSI3aHHBIM
C BOCIHTAaHUEM JAETEH, BeIb ITH MONToAa OyayT ITo-
TEpsAHBI B OONBIIMHCTBE ClyyaeB Uil peOeHKa U ero
poauTeneit, oH e OBICTPO PacTeT, a YK NPUOCTaHAB-
JUBATH JIeNa O JUIIEHUN POIUTENBCKUX MPaB MPOCTO
HEZIOIyCTUMO TI0 TAKOMY OCHOBAHHUIO.

[Ipeacrasnsercst Gonee 00OCHOBAaHHOHN MO3UIIUS
E. B. KapnieeBoit 0 ToM, 9TOOBI 1S pEIICHHSI BOIIPOCca
00 ydeTe MHEHHUS 3aKpeluTbh HE BO3PACT, & YPOBEHb
3penocTH u pa3Butusa pedbenka [18, c. 10-11]. A Bot
MPEUIOKEHUE O TOM, YTOOBI Cy/I BBISICHSUIL, YKEJaeT JIN
HECOBEPILICHHOJIETHUH BBIPa3UTh CBOE MHEHHE, HEJIb-
351 IPU3HATh OCTATOYHO 000CHOBaHHBIM. Ecin pebe-
HOK y)Ke TIpUTIIAlleH Ha 3aceaHre Ccy/a, TpaBuiIbHEe
MOMBITATCSl BBISICHUTH €T0 MHEHHE, B TOM YHCIE C
MTOMOIIIBIO OIPeIeNIEHHBIX BOMPOCcoB. [Ipu aTom y pe-
OeHka, 0e3yCIIOBHO, €CTh IPaBO caMoMy 0e3 Borpoca
00 3TOM CO CTOPOHBI Cy/a OTKa3aThCs OT BBIPAKESHUS
CBOETO MHEHHS, 9YTO TOXKE OJDKHO CTaTh MPEIMETOM
OLIEHKH CO CTOPOHHI cyna. Bexp He siBisieTcs cexpe-
TOM, YTO POTUTENH MBITAIOTCS MOBIHITH HA QOPMU-
poBaHHE MHEHHS peOCHKA.
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B sToM 1imaBHas CIOXKHOCTH IS Cyfia, U Oe3 orpe-
JeTICHHOM MOMOIIH CHENHATNCTA TPYAHO PEIIUTh 3Ty
npobnemy. [loaTomy cymecTBeHHBIM TPOOEIOM Tpo-
[IECCYabHOTO 3aKOHONATENhCTBA SBISAETCA TO, UTO
HET CMEHUaJbHOTO MOpsAKa MONyYeHHs MHEHHS pe-
ocnka, B I'TIK P® ecTth TONBKO TIpaBmiIo crarbu 179
0 JIOTIpOCE HECOBEpIICHHONETHero cBuaerens. Ho
peOeHOK He MOXeT OBITh CBHIETENEM II0 JIeNy, THe
permraeTcst BOIpOC O ero mnpaBax u uHTepecax. Kpome
TOTO, y’K€ HEOZHOKPAaTHO oOpaimanoch BHUMaHUE Ha
HEOOXOJMMOCTH 3aMEHBI I1E€IarOrM4eCKOro Pa0OTHHKA
Ha crenuanicTa-ncuxojora [19, ¢. 31-32].

Eme BO3HHMKAIOT BOIPOCH, KaK CyI Y4YUTHIBA-
€T MHEHHE HECOBEPIICHHOJETHHX W HAaXOIWT B HHUX
MIPOTUBOPEUHE WX HHTEpecaM. 1ak, W3 peleHus
P>xeBckoro ropoackoro cyza ciaemyet, 4To Mo Jely O
JIUIICHUN POIUTENFCKUX MpaB OTIa 00e J04Yepr BBI-
CKa3aJicCh 3a YJOBIETBOPEHHE HMCKA, MPUYEM OJIHOM
yKe 4epe3 IMOJroAa JOHKHO OBUIO UCTIONHHUTHCS 18
JIET, a APYroi yke ucmoiHuiaochk 15. Ho cyaps or-
Kas3all B yAOBJIETBOPEHUH HCKA O JIMIIEHHH OTIA PO-
JOUTENbCKUX TPaB M MPH 3TOM HE Al HUKAaKoro 006o-
CHOBaHUS TOMY, B Y€M YCMAaTPHUBAETCS IPOTHBOPEUHE
HHTEpecaM godepeld ux muenuto [20].

OcTraeTcs HEpEIIeHHBIM M OIMH U3 IJIaBHBIX BO-
MIPOCOB, €CIIM JUIICHUE POIUTEIHCKUX TIPaB OT-
HOCUTCA K JeJlaM HCKOBOI'O NMPOU3BOACTBA, KTO e
SIBJISIETCS] HAJUJIEXKAIUM HCTIIOM IO ey, BeIb 3TO
JIOIKEH OBITh CyOBEKT CIOPHOTO MPaBOOTHOIIE-
HUSl, CJIEJOBaTEIbHO, caM PEeOCHOK, HO OH HE Ha-
3BaH B cratbe 70 CK P®, uto Bompeku obOmemy
npaBuiy yactu 2 cratbu 56 CK PO Bneuer To, 4TO
WHOTJIA OTKA3bIBAIOT B MPUHSATHU COOTBETCTBYIOLIC-
ro 3asBJIEHUS OT peOeHKa, JOCTUTIIETO BO3pacTa
14 net. Heo0XonmnMOCTh 3aKOHONATENBHOTO 3aKpe-
IIJIEHUS CAMOCTOSTENILHOTO MPOLIECCYaTIBbHOTO CTaTy-
ca pebenka yxe Obuta mocTarouHo obocHoBaHa [21,
c. 71-72]. Y noka sta npobiema He OyaeT perieHa
B MOJTHOW Mepe, TPYAHO TOBOPHUTH 00 3¢ (eKTUBHO-
CTH CyneOHOI 3aIUTHI IPaB ¥ 3aKOHHBIX HHTEPECOB
HECOBEPIICHHOJIETHUX IPHU PACCMOTPEHHUH e O JU-
LICHUU POIUTENBCKHUX TIPaB.

[IpoGmema mporecCyanbHOTO CTaTryca Kacaercs
HE TOJNBKO CaMHUX JETEeH, HET AOJDKHOTO PEIICHHs O
MIPOLIECCYaIbHOM MOJIOKEHUU U IPYTUX YyYaCTHUKOB
mpoliecca O JIMIIEHNH POTUTENhCKUX TpaB. Hepenku
Cllyyad, KOTJa IOcCJie PacTOpKEeHUs! Opaka pOAUTENN
MIPOKUBAIOT B Pa3HBIX TrOpofax AOCTATOYHO [aJeKO
IpyT oT apyra. Pogurens, ¢ KOTOpsIM ocTtanucs pede-
HOK, HE BCET/la HaAJIeKallle OCYIIECTBIISIET CBOU POJIU-
TENbCKHE TpaBa M 00SI3aHHOCTH, TIPH ATOM POTUTENb,
MIPOXKUBAIOIIUI OTJEIBHO OT pe0EHKa, BBIMTOIHSIET
BCE MMYIIECTBEHHBIC OOS3aHHOCTH, HO €ro o0Ilie-

Bubauorpaduyeckuii cnucox

HUE C peOeHKOM odeHb orpanuueHo. K poawurento,
C KOTOPBIM MPOXKHBAET peOCHOK, MOXKET OBITH MPeab-
SIBJIEH UCK O JINIIEHUU POAUTENBCKUX MIPAB IPOKYPO-
POM WJIM MHBIM OPTraHOM, B 3TOM Cllydae MOYeEMY-TO
BTOPOTO POJUTENS MPHUBJIEKAIOT B KAYECTBE TPETHETO
muna. YUYUThIBas, 9YTO POIUTENN UMEIOT PaBHBIE MPa-
Ba U 00A3aHHOCTH O BOCHHMTaHHUIO JIETeH, BTOpOH
pOIONTENs HE MOXKET W HE JIOJKeH OCTaBaThCs Iac-
CHUBHBIM YYaCTHUKOM Ipouecca. OH TODKEH 3aHsTh
MIOJIOKEHHUE 3asBUTENSI COBMECTHO C TEMH, KTO Y¥KE
o0paTuiIcs B CyJl, MM TAKXKe CTaTh OTBETYMKOM, BElb
OT/AAJICHHOE NMPOKUBAaHUE HE OCBOOOKIAET POAUTENS
OT ero o0si3aHHOCTEH, B TOM YHCJE 0 3alluTe MpaB
peOeHKa, W, €CJIM OH HE BBINIOJHSET 3TH 0053aHHOCTH,
JOJKEH PEIaThesl BOIPOC H O 1IeTIECO00Pa3HOCTH JIH-
LIEHNUS U €T0 POAUTENBCKHUX TIPaB.

OTO O4eHb BaXKHBIE, HO BCE-TAKH YaCTHBIE BO-
MPOCHl MPOILECCYATBHOTO MOpsIKa JHIIEHUS po-
IUTENbCKUX TpaB. [TaBHOW mpoOneMoil sBisercs
HEOOXOAMMOCTh ONIPEACNIeHUs] BHUIA TI'PAXIAHCKO-
ro cynompousBoacTBa. CleqyeT COIacuThCA C
A. 1O. TenpkaeBwsiM [22, ¢. 15], 9TO OT MPaBHIBHOTO
OIIpECNICHNs BHa CYAONPOU3BOJCTBA 3aBHCHUT 3a-
KOHHOCTH U 00OCHOBaHHOCTH CYJEOHOTO peIICHHUs
u obecrieueHus 3alIUTHI MIpaB U 3aKOHHBIX MHTEpe-
coB. [IyOmaHEI HHTEpEC B eax O TUIIEHIH POIH-
TEJIbCKUX IMpaB U creuu(uka CaMUX POAUTEIHCKUX
MPaBOOTHOIIECHNH MO3BOJISIIOT CENATh BBIBOA O He-
00XOAMMOCTH CHELHAIBHOTO MPOLECCyalbHOTO pe-
TYIUPOBAHUS TaHHOM KaTeropuu Aell, Kak 3TO PeIn
3aKOHOJIaTeNIb OTHOCUTENBHO PaCCMOTPEHHS 3asBIie-
HUI O BO3BpallleHUH peOCeHKa WM 00 OCyIEeCcTBIIe-
HUU B OTHOIIEHUH peOeHKa MpaB AOCTYIa Ha OCHOBE
MEXIYHapOJHOTO IOTOBOPA.

JInmenne pogUTENbCKUX IpaB MMEET HE MEHb-
oIyl crneuu@uKy, KoTopas He YKIaIpIBacTCs MOJ-
HOCTBIO HU B HCKOBOE, HU B 0C000€ IPOHU3BOACTBO.
[Ipu3HaBass JUIIEHHE POIUTENBCKUX IIpaB MeEpPOH
CEMEIHO-TIPAaBOBON OTBETCTBEHHOCTH, HEOOXOIUMO
YCTAHOBUTH CIIELHUAIBHBIN IpolLecCcyalbHbId MOPS-
nok. Ilpyuem 3TO OTHOCHUTCS W KO MHOTMM ApPYTUM
JieniaM, BO3HUKAIOUINM M3 CEeMEHHBIX MPaBOOTHOIIIE-
Huit. [lpeobnamanme myOnmuaHOTO MHTEpEca TpeOyeT
BBEJICHUS B IPaX<IaHCKUI IpOIlecC HOBOTO BUAA MPO-
W3BOJICTBA, KOTOPBIN 0OECTIIEUHT yUeT dTOH crierudu-
KH, @ KAKHM OH JIOJKEH CTAaTh I10 IEPEYHIO eI U MPO-
LecCyalbHBIM 0COOCHHOCTSIM, TpeOyeT Cepbe3HOro U
JUTATENBHOTO UCCIIE0BAHUS.

[Toxa oTBETMM Ha INIaBHBIM BOIPOC TEMBI: JIMIIE-
HUE POIUTENBCKUX MPaB — 3TO MpoLecC MPUBICUEHUS
K OTBETCTBEHHOCTH 3a HapyIICHHE POIUTEIIBCKUX
npaB ¥ 00s3aHHOCTEH, KOTOPOMY TECHO B paMKax
OOBIYHOTO UCKOBOTO MTPOM3BOJICTBA.
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BMECTO CIICZOBATENsI MBI BUAUM CIIEACTBEHHOTO CYIbI0. BO-BTOPHIX, MPUBBIYHOE TIOHSATHE «CIICACTBEHHOE ICHCTBHE»
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Abstract: This article discusses evidence under the French Code of Criminal Procedure, with its many and significant
distinctive features, which are useful and curious to both theorists and practitioners alike. First, instead of an investigator,
we see a forensic investigator. Secondly, the familiar concept of «investigative action» has been transformed into
«judicial investigation». This had a significant impact on the rights and obligations of the participants in the process.
In addition to the evidence traditionally understood in Russian jurisprudence, the Criminal Procedural Code of the
French Republic also contains a list of actions that domestic jurisprudence usually refers to operational-investigative
activities. This led to the emergence of unusual rights for prosecutors and judges, leading to an increase in guarantees
of individual rights and freedoms. Relevant for the domestic jurisprudence of the question of evidentiary value of non-
procedural information in accordance with the Code of Criminal Procedure of the French Republic becomes not only
admissible, but also attractive.
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Federation.

Jlis OTedecTBEHHOTO IPaBOMIPUMEHHUTENST Hele-
3BIHTEPECHO OBLIO OBl Y3HATh O JIOKA3aTeNIbCTBAX U
nmokaspiBanuu 1Mo YIIK ®@panmysckoit PecrmyOnmukm
(manee — YIIK ®pP), yuntsiBasgs OTHOCHUTEIHHO HE-
0oNbIIOE  KOJIMYECTBO  YTOJOBHO-TIPOLIECCYaTBEHON
JIATEPATypPhI OMHOTO yBaXkaeMoro aBTopa [1; 2; 3], mo-
CBAILEHHOM TOM TeMe.

XoTsl BOMpOCaM J0Ka3aTelnbCTB M JIOKAa3bIBAHMS
nocBsmeHsl aBe TiaBel YIIK P® (10 u 11), HO oHHM
TaK BIUSIOT HAa BCIO YTOJIOBHO-TIPOIIECCYALHYIO JIe-
SITEIBHOCTD, YTO OOYCIIOBHIIM B CBOE BpeMsI Taxke 00-
CyXXJIeHHWE BOTIPOCa O CO3JaHUM OTAEIBHOU OTpac-
7Y — JI0Ka3aTeILCTBEHHOTO IIpaBa.

B VIIK ®pP Het oTaeabHbIX I71aB, MOCBALIEHHBIX
JIOKa3aTenbCcTBaM U JIOKAa3bIBAaHWIO, HECMOTPS Ha TO,
410 1o cBoeMy oovemy YIIK @pP Gonee uem B 4 paza
npessimaer YIIK PO. A no cBoelt cytn mokazarens-
CTBa OTJIMYAIOTCS OT POCCHHCKOTO aHAJIOTa IO PSIy
MIPUYUH.

Bo-nepBrix, Bo @paHIuK HET cleAoBarelieil: pac-
CJIEJIOBaHUEM YTOJIOBHBIX MPECTYIUICHUN 3aHUMACTCS
crnedcmeeHublll cyobsi. Takoe ke TOJNOKEHUE CYIIle-
CTBOBAJIO B JopeBotoiMOHHON Poccuu, e paccie-
JIOBaHUEM 3aHHUMAJCS CyOeOHblll credosameny [4,
c. 10]. C 2015 r. cnedocmaennsiti cyObs CymIECTBYET
B Pecny6muke Kazaxcran [5, c. 662]. To xe camoe
MpOUCXOAUT B cTpaHax banrum m Mongossl [6].
JBOMCTBEHHOE HaWMEHOBaHUE pPaCCMATPHUBAEMO-
IO MHCTUTYTA (C1e0CmBeHHbIl CYObs WIH CYOeOHbIl
cnedosamensv) BBHIHY)KIA€T YTOUYHUTH HPUPOLY 3TO-
ro CyOBeKTa, KTO XK€ OH — CJIEJOBATENb WIH CyIbs?
[Ipencrasnsercs, 4TO €CIIM ATOT CYOBEKT: a) HAXOSICh
B CyZe, 3aHUMAaeTCsl BCE e MPeIBapUTEIbHBIM pac-
CJICJIOBAHUEM YTOJIOBHOTO JIeTIa JI0 €r0 PAaCCMOTPEHUS
IO CYIIECTBY B ITEPBON MHCTAHIINK; 0) COCTOHT B IIITa-
TE Cy[IcOHOTO OpraHa W TaM IOJy4aeT 3apabOTHYO
IJIaTy, TO YeM OH OTIINYaeTcs oT cyapu? Jpyroe nemo,
€CJIM 3TOT CyOBEKT BXOOUT B IITAT JIPYrOTO BEAOM-
CTBa, OH MIMEET NPaBO HA3BIBATHCS U «CJICOBATEIIEM),
HO TOJBKO IOYEMY OH «CYyIEOHBIN», UTO OH JIeTaeT B
cyne? JlymaeTcs, 4To Takue MPOTUBOPEUHS OTPAKAIOT
HE CTOJILKO MTPaBOBYIO, CKOJILKO OPTaHU3aIMOHHO-0F0-
POKpaTHYECKYI0 HESICHOCTh ATHX SIBICHHUH, KOTOPHIE
CO BPEMEHEM JIOJDKHBI OBITh Pa3peIICHBI.

Ecau B Poccuu Bce cynpu, HECMOTpsI HA UX CIIe-
IUATH3aIAI0, BCE JK€ HA3BIBAIOTCS eIWHO00pa3-
HO — «Cyapu», TO BO ®paHIMM CyabH Ha3BIBAIOTCS
I0-pa3HOMY: a) CIEeNCTBEHHEIHN cyabs (juge d’ instruc-
tion — JOCJIOBHO «CY/bS 110 PACCIEI0BAHUION); 0) Cy-
Ibsl IO BOIpOCcaM CBOOOABI M MOMEYUTENBCTBA (juge

des libertés et de la détention); B) cynps 1o fiemaM He-
coBepiieHHoNeTHHX (juge des enfants).

Bo-BTOpBIX, pOCCUIICKOE TOHATHE «CIIEJICTBEHHOE
JefcTBHE» TPaHCPOPMHPOBAIOCH BO (PpaHIy3CcKOe
«cynebHoe pacclieIoBaHUE» CO BCEMH OTCIO[a BBI-
TEKAIOIUMH  TIPOIECCYATbHBIMI  MTOCIIEACTBUAMHU.
Nmenno «CyneOHBIM pacciiel0BaHUEM» Ha3bIBacT-
cs gacth Il Kauru 1 YIIK ®pP, B xoTOpoii comep-
JKaTcs BOIIPOCHI HE TOJBKO TOKA3aTeIhCTB U JOKA3bI-
BaHUs, HO U JIPyTHUE CMEKHBIC BOTIPOCHI.

YuuteiBas ype3BbIUaiiHO OONBIION 00BEM YacTH
III, HEeBO3MOXXHO MPUBECTH €r0 IOJHOE COmepKa-
HUe, 1a 1 He cTouT. Ho MOXKHO OCTaHOBUTBCA Ha TEX
aCTeKTax, KOTOpbIe MPEACTABISAIOT WUHTEpEC A OT-
€UECTBEHHBIX MTPABONIPUMEHUTENEH CBOMMH HEOOBIU-
HBIMH XapaKTEPUCTUKaMH. Takas periiaMeHTaIus
OTJIMYaeTCcs OT OTEYEeCTBEHHOMW: TJIe-TO OHa MpOIIE,
TJe-To clioKHee. JIF0OOMBITHO M3I0XKEHBI TPOIeCCy-
anbHbIe TapaHTUU OT BO3MOXKHBIX IMPOLECCYaTbHBIX
370yTIOTPEOIEHIH, NCKITIOUNTENbHBIE U HETHITNIHBIE
cllydad TIpaBoONpuUMeHeHHs. bpocaercs B miaBa, 4ro
Takoe PerylupoBaHUEe — Bpole Obl MATKOE, YBaXKH-
TeJIbHOE, AEMOKPATUIHOE — IPU HEOOXOAMMOCTH MO-
XKeT ObITh JEHCTBEHHBIM U 3(P(PEKTUBHBIM IO CBOEH
KECTKOCTH.

Paznen 3 wactu III YIIK ®pP nocesmieH Ta-
KHM TIPOIECCYalIbHBIM JICHCTBUSAM, KaK BBbI€3
(le transport — mpoesm, mepeMernieHne, mepeBo3kKa),
00bICK, H3bATHE, MNepexXBaT KOpPpPeCcHOHIEHIIUH,
nepenampmieiicas 4epe3 TeJleKOMMYHHUKANMOHHBIE
cetu. [lompasmen 1 ykasaHHOro paszjmena MOCBAIICH
BbI€31y, 00bICKY, H3bATHIO. DTUM BOIPOCAM IIO-
cBsieHo 15 crareit (co ct. 92 o ct. 99-5 YIIK ©pP).

[Ton BBIE3AOM TTOHMIMAETCS «BO3MOXKHOCTD Cyne0-
HOTO CJIEJIOBATEIIS BBIEXaTh HA MECTO MPOUCIIECTBUS,
9T0OBI caeNaTh HEOOXOAUMEBIE BHIBOJBI HA MECTE WIIN
mpoBecTH 00bICK. OH IOMMKEH YBEAOMHUTH 00 STOM
MPOKYpPOpa, KOTOPBIA MOMET €ro CONPOBOXIATb.
CrnencTBeHHOMY Cy[be BCEI/a MOMOTaeT CEeKpeTapb
cyJla, KOTOPBIM COCTaBISAET MPOTOKOJ 3TOTO IEUCTBUSA
(ct. 92 VIIK ®pP)».

Cratbs 93 YIIK ®pP neranuzupyeT BO3MOXKHOCTh
6b1e30a C1e0CMBEeHH020 CYObl CO CBOUM CeKpemapem
6 11000€e Meco HAYUOHATLHOU Meppumopuu cmpa-
Hbl JUISl IPOBEAEHUS IIPOLIECCYANIbHBIX IEUCTBUM MpU
YCIIOBUHU TPEIBAPUTENHHOTO YBEJOMIICHHS TPOKY-
popa, B IOPUCIMKIHIO KOTOPOTO OH HarlpaBiseTcs.
A ct. 93-1 VIIK ®pP npemycmarpuBaeT BO3MOXK-
HOCTh WCIOJB30BAHUS ISl OTUX IeNeld TepPUTOPUHU
EBponeiickoro corosa.
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[IpuBeneHHas periiaMeHTaIHs YAUBISAET, HACKOIb-
KO CIIEICTBEHHBIN CY/Ibsl MOOHMIICH B CONPOBOXKICHUN
MIPOKypopa u cexpetaps. Jlerkue u sicHpie hopMyIu-
POBKH (BO3MOXKHOCTH BBIE€3/Ia CO CBOUM CEKpEeTapeM
B J11000€ MECTO HALUMOHAIBHOW TEPPUTOPHUU CTpa-
HbI, BO3MOXXHOCTH WCIIOJIb30BaHUS TEPPUTOPUHU
EBporefickoro coro3a), BO-IIEpBBIX, OTCYTCTBYIOT B
VIIK P®, a BO-BTOpBIX, 3aMEHSIOTCS IOJHOMOYH-
€M CIIeZIOBaTellsl JaBaTh MOPYYEHUS O MPOU3BOICTBE
CJIEZICTBeHHBIX JieiicTBuii (1. 4, 4.1 4. 2 ct. 38 YIIK
P®), permamenranueil mecta MpPOW3BOACTBA MpeI-
BapuTenbHOTO pacciemnoBanus (ct. 152 YIIK P®) u
MeXIyHapogHoro corpyanundectsa (pasmen XVIII
VIIK POD).

O6bIck cornacHo cT. 94 VIIK ®pP nposogutcs
60 6cex mecmax (!), TIe MOTYT HAXOAUTHCS MPEAMETHI
i “HGOPMALMOHHBIE JaHHbIE, OOHApy>KEHHE KOTO-
PBIX MOTJIO OBl OBITH TIOJIE3HBIM IS yCTaHOBIICHUS
WCTUHBI WIM MMYIIECTBA OT COBEPIIEHHOIO MPECTY-
[JICHHUS.

DopMynTupoBKa «OOBICK TIPOBOJIUTCS BO BCEX Me-
CTax...» Ooyee mpocTas W sICHast, YeM «OCHOBaHHEM
MIPOM3BO/ICTBA OOBICKA SIBIIACTCS HAIMYUE JOCTATOU-
HBIX JIAHHBIX TIoJaraTh...» (4. 1 c1. 182 VIIK P®), ko-
TOpas MoapasyMeBaeT HaJIM4He ONPeeIEHHOTO KOJIU-
gecTBa (HOPMATEHO-0I0POKPATHIECKUX MTPEISATCTBUM.

Crartes 97 VIIK ®pP: «Ecnu B xo1€ paccnenosa-
HUS HEOOXOMMO MPOU3BECTH MOUCK JOKYMEHTOB MU
KOMIIBIOTEPHBIX JaHHBIX..., TO CIEICTBEHHBINA CYIbs
WM HA3HAYEHHBI UM COTPYAHUK CyNeOHOH MOIUIIU
UMEIOT ucktouumenvroe (1) mpaBo 03HAKOMUTECS € UX
cofiepKaHueM TIPEKIE, YeM MTPUCTYIUTD K U3bATHION.

B VIIK P® y cnenoBarens HET HCKITIOUUTEIBHOTO
[TOJTHOMOYHS Ha O3HAKOMIIEHHUE C COJEPKAHUEM H3bI-
MaeMBIX JOKYMEHTOB U KOMITLIOTEPHON HHPOPMAIINH,
au. 7 ct. 182 VIIK P® dopmynupyeT TOIBKO 3amper
Ha OIIAIlIeHHe BBISIBIEHHBIX B X0 00BICKa 00CTOS-
TEJNBCTB YaCTHOM KU3HU.

H3baTHe OOBIYHO CONPOBOXKIAET IPOBEICHHE
oOpicka. [Ipm 3TOM ciemyer WMeTh B BHIY, UTO C
(WIONOTMYECKOM TOYKHM 3pPEHUSI MOHATHUS «OOBICK»
U «OCMOTpP» BO (PPAHILy3CKOM SI3bIKE 0003HAYAIOTCS
OTHUM M TEM K€ TEPMHHOM «perquisitiony». Ecim B
OTE€YECTBEHHOM POCCHHCKOM YTOJIOBHOM CYAOIPO-
M3BOJICTBE CYIIECTBYET J[BA CAMOCTOSITEIIBHBIX CIIEJI-
CTBEHHBIX JIEHCTBHUS «OCMOTP» U «OOBICK», TO BO
(paHIy3CKOM YTrOJIOBHO-IIPOILIECCYaTbHOM 3aKOHOAA-
TENbCTBE CYLIECTBYET TOJBKO OJHO MPOIECCYaTbHOE
NeficTBHe, OCHOBaHHOE Ha 3pPUTENFHOM BOCIPHSI-
TUHM, — YTO-TO BPOJE YCPEAHEHHOIO «0OBICKA-0CMO-
Tpa». VI BUOANMO, B 3TOM MMEETCS CBOSI PAllMOHAIbHAS
JIOTHKa, OO JOCTATOYHO CIIOXKHO TPEACTaBUTh, YTOOBI
9TH JiBa CJIEACTBEHHBIX JNEWUCTBUS OBUTH COBEPILEHHO
MIPOTHUBOIIOCTABJICHBI JPYT IPYTy Y HE KOMHPOBAIH ObI
ce0s B geTanax. BronHe oueBHUIHO, UTO B JIFOOOM OOBI-
CKE MMEIOTCS SJIEMEHTHI OCMOTpPa M Ha000POT.

W kpome ToTO, CIEICTBEHHOMY CYIIb€ TIPOBOIUTH
OOBICK TOpa3lo MpOIIe, YeM CIEeJOBATENI0, TaK Kak
€My HeT He0OXOIUMOCTH ISl 3TOTO TMOIy4aTh Cyneo-
HOE pa3pelieHue.

[lompasnen 2 pasgena 3 TOCBSIIEH HNepexBaTy
KOPpecNoH/IeHIIUM, TepeAaBaeMoil MocpeIcTBOM

TeJeKOMMYHUKAIMOHHBIX ceTeil, U COCTOUT W3
9 crareii (co ct. 100 1o ct. 100-8 YIIK ®pP).

ComnacHo ct. 100 nanHast Mepa «IpUMEHSIETCS 10
Jienam, 3a KOTOpble MpelyCMOTPEeHOo Haka3zaHue He Me-
Hee 3 neT nmumieHus cBoOomel. B aToM ciywae cien-
CTBEHHBIH Cynbsi MOXeT u30paTh NepexBat, 3aluch
1 pacmr(poBKYy KOPPECHOHACHINU. DTH NEHCTBUS
OCYILECTBISIIOTCA 10O PYKOBOOCMBOM U KOHMPOIEM
cnedcmeennozo cyovu (1).

Pemenne o mepexBare MPUHUMAETCS CIIEICTBEH-
HBIM CyAbEH €AMHOIMYHO, OQOPMIISAETCS B TUCHMEH-
HOM BHJIE M OO’KAJIOBAHUIO HE TIO/JICIKUT.

Ecnu mpectynieHne COBEpIIEHO IO TEIEKOMMY-
HUKAlMOHHBIM CETSIM B OTHOIICHUH MOTEPIEBILETO,
TO TIepexBaT MOXKET OBITh pa3pellieH TaKXkKe 10 XoJa-
TalCTBY MOTEPIICBIIIETO.

[lepexBar He IpUMEHsETCS B Orce WIN AOME aj-
BOKarTa, KpOMe CIIy4aeB, KOTr/ia UMEIOTCSl BECKHE OCHO-
BaHMsI I003PEBATh a/IBOKATA B COBEPILIEHUH TSHKKOTO
IpecTyIuieHus. B 3ToM ciydae pemenue npuHUMaeT-
Csl IO MOTUBHPOBAHHOMY TOCTAHOBIIEHHIO CYIBH IO
BOIIPOCaM CBOOOJIBI ITOCIIE KOHCYIBTAUU C IIPOKYPO-
poM».

B Poccuu y ciepoarenst HET IOJTHOMOYHHN 110 Py-
KOBOJCTBY M KOHTPOJIIO HajJ IPYyTUMH CyObEKTaMH,
MPOU3BOALIMMY aHAJIOTUYHbIE CIIEACTBEHHBIE NEH-
ctBus (ctT.ct. 186, 186.1 YIIK P®). B sTtux mparo-
OTHOIICHUSIX CJIeI0BaTENb SBJISIETCS PaBHONPABHBIM
CyOBEKTOM (MUIIET XONATalCTBO) W BCTYyMaeT B Mpa-
BOOTHOILCHHUA KOOPIAMHAILMM, & HE CyOOpAMHALUH.
TeM He MeHee MOXKHO TOJIBKO I03aBHJIOBATh, YTO
pelieHue o nepexnare MPUHUMAETCS CIEeICTBEHHBIM
CyIbel €AMHOINYHO, INCBMEHHO U 00XKaJIOBaHUIO HE
MTOJJIEXKUT.

Crates 100-5 YIIK @pP rosoput o 3anpeme nepe-
Xéama TEPENHCKU aJBOKAaTa CO CBOMM KIIMEHTOM B
pamMKax OKa3zaHUs eMy IOPHANYECKON IIOMOIIH, a TaK-
e O 3alpeTe PACKPBITHS MCTOYHUKOB WHQOpMAIHN
XKYPHAIMCTOB JUIS 3aIlUThI CBOOOABI ciioBa. B o6oux
CIyJasix 3alpeT MOTHUBHUPYETCS CChUIKAMH Ha crneyu-
albHble 3aKOHbL.

B VIIK P® He conepKuTcsa aHAJIOTHYHBIX 3ampe-
TOB M CCBIJIOK Ha CHEIIMAJIbHbIE 3aKOHBI.

Cratest 100-6 YIIK ®pP permameHTHpYyET, 9TO
3aliCH MIEPEXBATOB YHUUTOXKAIOTCS 10 MpeDo8aHuio
NPOKYpOpa UnU No ucmedeHuy Cpoka 0agHOCMu yro-
JIOBHOTO TIPECIICIOBAHUS, O YEM COCTABIISETCS aKT.

Bo-nepBbix, HUYero nompodHoro Het B YIIK PO.
Bo-BTOpBIX, HEMPUBHIYHO U YAUBUTEIHHO, YTO MPOKY-
POP KOHTPOJIMPYET CPOK XPAHEHUSI MATEPHUATIOB, KOTO-
pBIE IO POCCUNCKOMY 3aKOHOAATENBCTBY OTHOCSTCS K
OTepaTUBHO-PO3BICKHOM J1€ATEIbHOCTH.

Cratps 100-7 YIIK ©pP pernamenTupyer sanpem
nepexeama TIEPETOBOPOB JIEMYTaTOB, CEHATOPOB,
aJIBOKAaTOB W CyAEW IOJ yrpo30il IPU3HAHUS UX He-
neictButenbHOCTH. HO MaHHBIN 3ampeT MoxeT ObITh
MIPEOJIONEH, €CITU CIEACTBEHHBIN CyAbs ygedomum 06
amom deticmeuu pykogooumesieli COOTBETCTBYIOIIETO
YPOBHS: JAEMYTAaTCKOTO, CEHATCKOIo, aJBOKATCKOTO
WJIH CYIEHCKOT0 KOPITYyCOB COOTBETCTBEHHO.

Bpocaercst B mia3a yauBHTENbHas INPOCTOTa U
JAKOHUYHOCTh perlaMEHTaldy 3alpeTa IepexBara
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MEepEroBopoB 1o cpaBHeHuto ¢ . 52 YIIK PO, B ko-
TOpPOW peub HJET HE TOJIBKO O MepexBaTe MeperoBo-
POB, HO 1 O JPYTUX CJIEICTBEHHBIX JEHCTBUAX.

Ho 3ato ct. 100-8 VIIK ®pP npuBomut yciox-
HEHHYIO perIaMEHTaIMI0 TaKUX BOIPOCOB B paMKax
EBporeiickoro coro3a.

Paznen 4 wuactu III VIIK ®pP HaspBaetcs
«3acaymuBanue cBuaereneii». I[lpu kaxymelics
MIPOCTOTE ATOTO pas3zelia XOTeJI0Ch ObI 0OpPaTUTh BHU-
MaHH€E Ha JBa OTIMYUS:

a) CBUJETENH JAlOT KJIATBY TOBOPHUTH NpaBAy U
HHI4ero kpome mnpasas! (cT. 103 YIIK ®pP). Eciu Bo
@paHiuK J1enaercs ynop Ha MOpaJIbHOE PEryanupoBa-
HUe, To B Poccun npuberaroT kK IpaBOBOMY PeryiIupo-
BaHUIO (TMpenynpexIeHue 00 yroJoBHOI OTBETCTBEH-
HOCTH — 4. 5 cT. 164 YIIK PD);

0) TOSBIISIETCA HOBBIH CyOBEKT — accucmuposan-
Hblll cgudemens, kKotoporo HeT B YIIK P®, xots pury-
pa «accUCTHPOBAHHOTO CBUJAETENSD M3BECTHA B POC-
CUICKOM FOPUCIIPYIEHLIMN KAaK CBUJIETENS], UMEIOILErO
[paBo Ha 3alury [5; 7].

Taxkoe moHUMaHME CBA3aHO C KOHLEMIMEH, YTo B
JIEMOKPATHYECKOM TOCyAapCTBe BeAymiel (QyHKImen
BBICTYIIAeT 3alIUTa KOHCTUTYLIMOHHBIX IPaB TIPax-
JlaH, a BCe BETBU IOCYJapCTBEHHON BJIAacTH, KaK U BCE
npoune (pyHKIUU TOCYAapCTBa, JOJKHBI TOJYUHAITHCS
HWMEHHO 3TOH npHopuTeTHON QyHKIMU. Y nMeHHo Ta-
KO€ MIOHMMaHWe MBI HaXOAUM BO ()PaHIy3CKOM 3aKO-
HOZATENbCTBE: «II000€ JINIO, YKa3aHHOE B IEPBOHA-
YaJlbHOM HJIM IOTIOTHUTEIBHOM OOBUHEHUH, KOTOPOE
HE HAXOJHUTCS IO CIEICTBUEM, MOXKET OBITh 3acCiy-
LIaHO TOJIBKO B Ka4€CTBE aCCHCTUPOBAHHOTO CBUIETE-
7151, KOTOPOMY OKa3biBaeTcs momouiby» (cT. 113-1 YIIK
O®pP); «accucTHpPOBaHHBIN CBHUIETENb HE MOXKET OBITH
MOABEPTHYT CyAeOHOMY HaA30pY, JOMALIHEMY apecTy
C DIEKTPOHHBIM HAOIIOICHUEM, MPEIBAPUTEIHLHOMY
3aKITIOYCHHIO, TIPUBJICYCHUIO B Ka4eCTBE OOBUHIEMO-
rou T. A.» (ct. 113-5 YIIK ®pP); «accuctupoBaHHbIN
CBUJETENb HE JIAeT KISITBY» (OISITh MOPAJIBLHOE pery-
nmuposanaue — cT. 113-7 YIIK ®@pP).

Paznen 5 wactu III «/lonpocsl 1 04HbIE CTABKI.

JIro6omeiTHO conepkanue cr. 116-1 YIIK OpP.
[To oOmeMy mpaBHITy BCE MPOBOAMUMBIE TOMIPOCH 00-
BUHSIEMBIX 10 YTOJOBHBIM JieJlaM B KaOMHETE Clea-
CTBEHHOT'O CY[bHM MOIIeXar ayouosanucu. Konedno,
13 3TOTO MPaBUJIa MOTYT OBITh MCKIFOYECHUS, CBI3aH-
HBIE C Pa3IMYHBIMH OOCTOSATENBCTBAMHU (CPOYHOCTb,
OTCYTCTBHE TEXHUYECKOH BO3MOXXHOCTH, CMEPTH WIIH
KPUTHYECKOE COCTOSIHUE CyOBEKTa U T. [.), KOTOphIE
MOAPOOHO perliaMeHTUPOBAHBI.

B »T0li e cTaTbe mpeaycMOTpeHa BO3MOKHOCTh
O3HAKOMJICHUS C ayJUO03alHChIO, HO TOJIBKO B CIy-
yae 3adBJICHUS COOTBETCTBYIOIIETO XOAaTaicTBa U
TOJIBKO B 00beMe clenanHoro 3assiuenus. Ho 3a He-
3aKOHHOE PacIpOCTPaHEHHE COIACP)KaHUS aylno3a-
MHCH MPEAYCMOTPEHA YTOJIOBHAS OTBETCTBEHHOCTD,
KOTOpasi Haka3blBaeTCs JIMLIEHHEM CBOOOIBI CPO-
koM Ha | rog u mrpadom B pasmepe 15 000 espo.
OpnHako Mo MCTEUYEHHUH 5 JIET CO JHA MpEeKpalleHUs
YTOJIOBHOT'O NPECIIEA0BAaHUS ayJUO03aIUCh 10Ipoca
JOJDKHA OBITH 00513aTEIbHO YHHUYTOXKEHA, HA YTO OT-
BOJUTCS CPOK 1 mecsir.

CrnencTBeHHBIN Cy[bsl IPOBOIAUT JOMPOC C YUETOM
COCTA3aTENBHOCTH. DTO O3HAYaeT, YTO Ha HEM HMe-
0T TIPaBO MPHUCYTCTBOBATh HE TOJIBKO a/IBOKAT, HO U
MPOKYPOP, «KOTOPBIH JOMKEH ObITH YBEAOMIICH CIIEA-
CTBEHHBIM CYJbEi HE MO3[HEEe YeM 3a OAWH JCHb JI0
npoBeaenus nonpoca» (ct. 119 YIIK ®pP). A cornac-
HO cT. 120 YIIK ®pP: «Bo Bpems nomnpoca agBokar u
MPOKYpPOp MOTYT 3ajaBarh BONPOCHL. CienCTBEHHBII
CYIlbsl OTIPEJEISeT MOPSIOK UMEIOIINXCS BBICTYTIIIE-
HUM M MOXET UX MPEKPaTHTbh, €CIIM MOCUUTAET ceds
JIOCTaTOYHO MPOMH(POPMUPOBAHHEIM. CIIeICTBEHHBIH
CYZIbsI MOXET OTBOZIUTH BOIIPOCHI, KOTOPBIE MOTYT I10-
MeIIaTh HaJJIeXKalleMy BeJIeHHUIO Jiefla U J0CTOWH-
CTBY JINYHOCTHY.

Takux nonoxkenuit Het B YIIK P®. Jlompoc Ha
MpEeIBapUTENHHOM CIEACTBUM (KaK W JpyTue cief-
CTBEHHBIE JCWCTBYSI) HE OTBEYAET MPUHIIHUITY COCTS3a-
TEJIBHOCTH, aJIBOKAT HE SBJISCTCS PABHOIPABHOM CTO-
POHOIA, a BRICTyMIaeT B ponu xoxaras: «Ilo okoHuaHuM
JIOTIpOCa OH BIpaBe JIeNaTh 3asiBICHUS O HAPYIIEHUH
MIpaB M 3aKOHHBIX MHTEPECOB CIIEA0BATENs], KOTOPHIE
MOJIeXKAT 3aHECEHWIO B IMPOTOKON mompoca» (4. 5
ct. 189 VIIK P®). Ilpu coctsa3arenpbHOM ke JOTpoce
CTOpPOHA 3aIUThI OMTy4YaeT OOJbILE MPaB, a CTOPOHE
O0OBHHEHMS CIIOKHO OKa3aTh HE3aKOHHOE WIIH TeH/ICH-
IIMO3HOE BO3/CHCTBUE HA JOMPAIIMBAEMOT0, YTO aK-
TyaJbHO A Poccum.

Paznen 6 «IlocTaHOBJIEHHS M UX HCIOJHEHHE
cocrout u3 19 crareit: co ctT. 122 o ct. 136 VIIK ®pP.

Cornacho cT. 122 VIIK ®pP: «CrnencTBeHHsIi cy-
IIbsi MOXKET BBIHECTH ITOCTAHOBJIIEHHS O MPOBEICHUHU
o0BICKa, TPUBOAA, PO3bICKa, 3afepikaHus». OIHaKo
JIUIIB CYbA MO BOIPOCaM CBOOOIBI MOXKET BBIHECTH
MMOCTaHOBJIEHNE (OpIep, paclopsbKeHNe) O 3aKIToue-
HUU TIOJI CTPaXy, B YeM MPOSBISICTCS Pa3IMYUe HUX
KOMITETEHIINY.

Cratbs 134 VIIK ®@pP: «CoTpynHUK, OTBETCTBEH-
HBIH 32 UCIIOJIHEHHE Oplepa Ha 3a/Jep:KaHue, OOBICK
U T. A., HE MOXET BXOAWThH B JIOM TpaXAaHWHA A0 6
4acoB yTpa u ocie 9 gacoB Beuepa. To jxe oTHOCUTCS
U K HCTIOJIHEHHIO 3anpoca 00 3KCTPaauLIuK UK €BPO-
MEHCKOTO Opaepa Ha apecT».

OOpamraer Ha ceOs BHHUMaHWE, YTO 3TO IPABHIIO
OJTHO3HAYHOE, 0€3 KaKuX-1100 UCKIIOYCHUN (B OT/IH-
yue oT 4. 5 cT. 113 VIIK P®, conepxartieit oleHou-
HYI0 (OPMYIHUPOBKY «3a HCKIIIOUEHHEM CIIy4acB, HE
TEPISIIUX OTIaraTeIbCTBay ).

Crates 136 YIIK ®pP: Hecobmromenune mporiec-
CyanbHOHM (OpPMBI (2 OHA JICWCTBUTEILHO HE TIPOCTAas)
JUIA TIOCTAQHOBJICHMI Ha $BKY, apect, 3ajepkKaHue,
OOBICK U T. JI. MOXET TIOBJIE€YDb OUCYUNIUHADHBIE B3bl-
CKAHUs B OTHOIIEHUY CIIECTBEHHOTO CYJIbH, CY/IbH I10
BOIPOCaM CBOOOJIBI HITH ITPOKYPOPA.

B VIIK P® paxke rumoTeTHYeCcKUE BOMPOCHI OT-
BETCTBEHHOCTH CyJIel 1 MPOKYPOPOB HE periaMEeHTH-
pYIOTCHL.

Paznen 9 «O0 3xcnepTuse» coctout u3 21 crareu:
cT. 156 —cT1. 169-1 VIIK ®pP.

Bpocaercs B maza, 94To mpu MPOBEINCHUN IKCTIEP-
TU3bl 10 (PaHIy3CKOMY 3aKOHOAATENBCTBY YHA4HO
paspenieHa rnpobiemMa peannu3alyuy IPUHIUIA COCTA-
3aTEJILHOCTH B 0oJiee MOJHOM 00beME, O HEOO0XOau-



IOpunnueckwmii BectHuk CaMapcKOTO YHUBEPCUTETA
Juridical Journal of Samara University

66

2023.T.9, Ne 4. C. 62-73
2023, vol. 9, no. 4, pp. 62-73

MOCTHU YEr0 FOBOPHJIOCH B OTEYECTBEHHOH IOPUCIIPY-
nenmw [8, c. 132].

Tak, skcrepTr3a Ha3HAYAETCS CIEACTBEHHBIM CY-
Ibeil (CyaoM IepBOi MHCTaHITUH) TUO0 10 COOCTBEH-
HOW MHHMLIMATUBE, THOO0 MO XOHaTaiCTBY MPOKYpopa,
00 TI0 XOomaTaicTBy CTOpOoH. IIpoKypop U CTOPOHEI
BIIpaBe C(HOPMYIHPOBATH B CBOEM XOJAaTalCTBE BO-
MPOCHI, KOTOPBIE OHU XOTeNW ObI MMOCTaBUTH HA Pa3-
pelICHUE SKCHepTa. OKCIEPTHl BBIIOJIHSIIOT CBOIO
paboty noo pyxogodcmeom CIEACTBEHHOTO CYIbH,
HazHauuBIIero skcneptusy (cr. 156 VIIK OpP).
CrencrBeHHbI Cyabs MOXET HPUCYTCTBOBATh IIPU
MPOBENICHUN UCCIEAOBAHMS. JKCIEPTHI TOJKHBI BbI-
MIOJTHATH CBOM OOS3aHHOCTH BO B3aMMOJEHCTBUHU CO
CJICICTBEHHBIM CYIbEH U uHopmMuposams €ro o xoue
uccnenoBanus (ct. 161 YIIK @pP).

Cr. 156 YIIK ®pP 3akperuiseT npaBo BeIOOpa TOTO
WIK MHOTO 3KCIIEpTa CJIECACTBEHHBIM CyIbeil IO XO-
JaTaiicTBy CTOPOH, YTO CIIOCOOCTBYET MOBBIIICHUIO
JOBEpHs TMOCIEAHUX K pe3yJabTaTaM HCCIEIOBaHUS,
a TaKKe CO31aeT BO3MOXKHOCTH ()OPMUPOBAHUS CMeE-
LIAHHBIX KOMHUCCHH SKCIEPTOB, MPECTABICHHBIX KaK
CTOPOHON OOBWHEHW S, TAaK ¥ CTOPOHOM 3aIHTEHI.

Comnacho ct. 161-1 VIIK ®pP: «Konusa pemenns
0 Ha3HAYCHWW OKCIIEPTHU3Bl He3aMeOnumenbHo Ha-
IIPaBJISIETCS] MPOKYPOPY U CTOPOHAM, y KOTOPBIX UMe-
eTcs decsamy OHell Ui 0OpaLIeHUs K CIEICTBEHHOMY
Cynbe, 4TOObl U3MeHUums unyu OONOAHUMb BOIPOCHI,
ITOCTaBJICHHBIE TIEpe]] ASKCIIEPTOM, WIH 000asums K
y’Ke HazHa4eHHOMY 3KCHepTy (dKcrepram) o0pyz2o2o
9Kcnepma, BHIOPAHHOTO U3 CITUCKOB DKCTIEPTOB. ..»

Xots Hu YIIK ©pP, Hu YIIK PO He ycranaBnu-
BalOT CPOK TPOBEACHUS OSKCIEPTU3bI, ONHAKO, BO-
nepBbIX, cT. 161 YIIK ®pP 06sa3p1BaeT mHUIMATOPA
MIPOBENICHHS HKCTIEPTU3BI IIPU €€ HA3HAYCHUH YKa3aTh
B CBOEM PEILIEHUH CPOK ee GblnonHeHus. Bo-BTOpHIX,
MIPU HEOOXOTUMOCTH ITOT CPOK MOXKET OBITH 11p0o0j1eH
[0 XOJATalCTBY 3KCHEPTOB U IO MOTHBHPOBAHHOMY
pelIeHnI0 Ha3HaYMBIIeTO cyObekTa. B-TpeThux, sKkc-
HEepThl, HE MPEAOCTABUBIINE 3aKIIOYEHHUE B YCTa-
HOBJICHHBI CPOK, MOTYT OBITb 3aMeHeHbl U 00s3aHbI
omuumamscs O TMPOBEAEHHBIX HccaenoBaHuax. OHH
TaKXe JOJDKHBI B TeueHue 48 4acoB BEPHYTh BCE
MPeAMETHI, BEIU U JOKYMEHTHI, IepeIaHHbIe UM IS
MPOBENICHHS FKCTIEPTU3bl. K HUM MOTYT OBITH IpUMeE-
HEHBI MEPBI OUCYUNIUHAPHO20 XAPAKTEPA, BIUIOTH 1O
UCKIIo4Yenus U3 OAHOTO WM APYroro CIHCKa, Mpeny-
cmoTrpeHHoro cT. 157 YIIK ®pP.

Cr. 157 YIIK ®pP: «DxcrepTsl BEIOUpAIOTCS U3
yrciaa (U3NYECKUX WM IOPUAMYECKUX JIHL, BKIIO-
YCHHBIX B HAIMOHANBHBIA CIHCOK, COCTABJICHHBIN
KaccaunoHHBIM WM aneuISIIMOHHBIMU CylAaMd B
COOTBETCTBUU € 3aKOHOM O CYAEOHBIX OJKCIEpTax.
B nckiIrounTeNnbHBIX CIydasx CyAbl MOI'YT CBOMM MO-
TUBUPOBAaHHBIM pPEIICHUEM BBIOUPATh SKCIEPTOB, HE
BKJTIOUEHHBIX HU B OJIMH U3 3THX CITUCKOBY.

HHTepecHBIM (eHOMEHOM TpeACTaBIsieTcs hopMa
MPEABAPUTENBLHOTO 3aKIIOUEHUs, JaBaeMasi dKCIep-
toM. Cormacho c1. 167-2 YIIK ®pP «paccmarpuba-
FOIUI JIENI0 CIEACTBEHHBIN CyNbs MOXET IOIIPOCUTH
JKCIIepTa MPEeNOCTaBUTh MPEABAPUTENBHOE 3aKII0Ye-
HUE JI0 €T0 OKOHYATEIFHOTO BapHUaHTay.

[Tocne sToro y mpoxkypopa M CTOpPOH HOSBISETCS
YCTaHOBJICHHBIH CJIEACTBEHHBIM CYIbEH CPOK, KOTO-
pBIi HE MOXET OBITh MeHee namHaoyamu OHell, a B
ciyyae Oyxrantepckod wiu (UHAHCOBOH 3Kcrep-
TU3BI, 00HO20 MecAaya, I 3asBICHUS NUCbMEHHBIX
603padiceHutl YKCTIEPTY U CYIbe TI0 3TOMY IpeIBapH-
TeJIbHOMY 3aKitoueHuto. IlpuHHMas BO BHMMaHUE
9TH BO3PaXXCHHUS, SKCHEPT MPEACTABISAET CBOE OKOH-
yarenpHOE 3aKiroueHne. Ecnu 3aMeyaHuii HeT, TO
MpeIBapUTENbHOE 3aKIIOUEHHE CUYUTAETCS OKOHYa-
TeapHBIM. [IpenBapuTenbHOe 3aKITIOYeHNE SBISETCS
00s13aTeNIbHBIM, €CJIM 00 3TOM XOJaTaiCTBYeT MPOKY-
POp, a B HEKOTOPBIX CIy4asiX ¥ CTOPOHA 3aIUTHI.

Takas pernamenrainus B YIIK ®pP unctutyta
cyaeOHOH 3KCHEepTHU3bl CBUAETEILCTBYET O TOM, YTO
Yy CTOPOHBI 3aIIUTHl UMEETCSI JOCTATOYHO OOJNBIION
00bEeM TIPOIeCCYAIbHBIX TPaB JAJs YCHEIIHOTO yd4a-
CTUsSI B JEUCTBUTEIBHO COCTI3aTeIbHOM IIpoIiecce,
YeMy OTEYECTBEHHbBIE MPABONPUMEHUTENH MOTYT
TOJILKO TT03aBU/IOBATh.

Pasnen 10 «HenmelicTBUTEJIBLHOCTH CBEIECHHID»
cocrout u3 § crareii: ¢T. 170 — ct. 174-1 VIIK ®pP.

XonaTtaiicTBoO 00 OTMEHE BCETO WM YacTH pellle-
HUI B XOJe paccieoBaHHS MOXET ObITh MOAaHO B
CrnencTBeHHYIO TMajary CIEICTBEHHBIM CYIbeH, Ipo-
KypOpOM, CTOPOHAMH WJIH aCCHCTUPOBAHHBIM CBH/IC-
teneM (ct. 170 YIIK @pP).

HeneiicTBUTENbHBIM MPU3HAETCS CYIIECTBEHHOE
HapyumeHue (OpMbI, MPEIyCMOTPEHHOH YTOJOBHO-
MIPOLECCYaTbHBIM KOIAEKCOM, KOTOpOE€ MPHYUHHUIIO
yiepd MHTEepecaMm 3aMHTEPECOBAHHOW CTOPOHBI (CT.
171 VIIK ®pP).

OueHp CcHIBHOE TOJOXKEHHE (TpexycMaTpuBa-
folee JTOOPOBONBHOE pa3pelieHne MPOTUBOPEUHS)
chopmynuposato B cT. 172 YIIK P®: «Cropona, no-
MMyCTHBIIAs CYIIECTBEHHOE NpOIeCCyallbHOE Hapy-
IIeHHe, MOJKET OTKa3aThCsl OT HETO, TEeM CaMbIM yIIO-
psmounB npouenypy. Takoii 0Tka3 AOJKEH OBITh ACHO
cgpopmynuposan. OH MOXKET OBITH CACIAH TOJBKO 8
nPUCYmcmeuu ad8okama U 3as8umeisi, Gbl36AHHO20
Haonexcauum oopasom.

B ocTampHBIX cTaThsX 3TOTO pas3mena AeTalbHO
pEerIaMEHTHPYIOTCS MHOTOYHCIICHHBIE BOIPOCHI CO-
CTSI3aTeIbHOM NMPOLEAYPHI PACCMOTPEHUS U IPUHATHS
pemrenusi B CienCcTBeHHOI manare: B 3aBHCHMOCTH
OT CyOBEeKTa, MOJABILETO XOAATAWCTBO; HAXOAMUTCS
T TIOJICYMMBII Ha CBOOO/IEC WM B NIEHUTEHIIMAPHOM
YUpeKIEHNH; HE MMEETCS JIU OCHOBAaHWUN MJIS TPH-
3HaHMs XOJaTaiicTBa HE3aKOHHBIM U T. A. B irobom
Clly4ae OCHOBHOM yIOp Jienaercs Ha COOIIoeHIE CO-
CTsI3aTeNhHOTO Xapakrepa 3acenaHusi ClieCTBEeHHOM
Mamarkl.

B ommmune ot ¢paHIry3cKoro ombITa TONBKO CT. 75
VIIK P® mnocesinieHa HEAOMYCTUMBIM JTOKAa3aTeib-
cTBaM. B Hell B caMOM OOIIEM BHUJIE H3JIOKEHBI OC-
HOBOTIOJIATAIOIIHEe Hadajia MPU3HAHUS JIOKA3aTeNIbCTB
HEJIOIyCTUMBIMU, HO HE yKa3aHa siCHas TpoIeaypa ee
pean3aiyy pa3TnuyHbBIMUA CyOBEKTaMH, UTO JICJIAeT He-
00XOTMMBIM HCTIONIb30BaHNE COMHUTEIHHOTO ITpHeMa —
TOJIKOBAHUS HOPM YTOJIOBHO-IIPOLIECCYAILHOTO MIPaBa.

Ha »tom mmaBa I «O cynedHOM cJienoBareJie:
IOPUCIUKUNSA TNepPpBOd HMHCTaAaHUMW» B yactu III
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«Cyneonoe pacciaenoanue» B Kuure I «O npose-
JAeHHH YTOJI0BHOM MOJMTHKH, PACCJIeA0BAHIH e
VIIK ®pP 3akoHumnacs. OgHAKO perIaMEeHTAIHsSI BO-
MIPOCOB O JOKa3aTeNbCTBaX M JOKa3bIBaHMU Oyxer
MIPOAOJIKEHA B IPYTHX pazfieniaX, ¥ YAUBUTEIBHO TO,
YTO peub IOHAET O PEerIaMeHTalul OIEepPaTUBHO-PO-
3BICKHBIX MEPOIPUSATHH.

[Mocne wactu Il «CyneOHoe pacciienoBaHue»
cnenyet yacth [V «O0mue moJioxkeHus», rie B pas-
aene 1 «O0 ucnonb30BaHMM HUAGPOBBIX JAHHBIX
AJISl YCTAHOBJIEHUS MCTHHBD» TOBOPUTCS O BO3MOX-
HOCTH HCIIOJIb30BAaHUS OCOOBIX CPEICTB JOKA3bIBAHMSL.
[IpuBeneM HEKOTOpPBIE BBIIEPKKHU U3 ITUX CTaTEH.

Cratps 230-1 VIIK @pP: «Ilpu paccnenoBanuu
MIPECTYIUIEHHUH, 32 KOTOPbIE MPEIyCMOTPEHO Hakasa-
HUe Oojee 2 JieT JHMUICHUS! CBOOONBI, CIIEACTBEHHBIN
CyIlbs, TIPOKYPOP, CY[IbS MOTYT HCIIOJIB30BaTh B JI0-
Ka3bIBAHUHU CHEYUAIbHbIE 20CYOAPCMBEHHble pecyp-
cbl, cocmasnawue 20cy0apCmeeHHy0 0O00POHHYIO
matiny, B COOTBETCTBHUH C MOJIOKESHUSIMHU HACTOSIIETO
paszmenay.

Cratps 230-2 VIIK ®pP: «B cnydae mpunaTus
COOTBETCTBYIOILIETO PELICHUS CJICACTBEHHBIA Cynbs,
MIPOKYPOP JOKHBI HAIIPAaBUTh MUCBMEHHOE XOAaTai-
CTBO TEXHMYECKOMY OpTaHy, Ha KOTODBIl MO 3aKOHY
pacmpocTpaHsieTcs PeXHM TI'OCyAapCTBEHHOH 000-
POHHOH TaifHbI, ¢ yKa3aHHEM (U3HYECKOTO HOCUTETI,
cofiep Kalllero JaHHbIe, TOAJIeKAaIie YTOUHEHHUIO WK
HUX KOMUPOBaHUIO. B 3TOM XojaTrailicTBe yKa3bIBaeTCA
CPOK HCIIOJHEHUS, KOTOPBI MOXET OBITH IMPOJUICH.
B 711000 MOMEHT CIEACTBEHHBIA CYIbs, MPOKYPOP
MOTYT HPHUOCTAaHOBUThH BBIIIOJHEHHUE IHMCHMEHHOTO
xonaraiictea... CBefieHHs, OXpaHsAEMble KaK Halllo-
HaJbHAas OOOpPOHHAs TaifHa, MOTYT OBITh NEpPEdaHbI
TOJIBKO HA YCJIOBUSX COOJIIONEHHUSI COOTBETCTBYOLINX
TpeboBanmii Komekca 060poHbD».

Cratps 230-4 YIIK ®pP: «Pemenns, npuHATHIE
B COOTBETCTBHHM C 3TUM PA3IEIIOM, He HOCAM Npoyec-
CyanvHo2o Xxapakmepa U He Mo2ym Ovimb 00canosa-
HbIY.

Crarps 230-5 YIIK ®pP: «B coorseTcTBHM € 9THM
pa3aenoM JOKHOCTHBIE JIMA 00s13aHbI OKa3bIBaTh CO-
JIECTBUE CymeOHBIM OpraHaMm 0Oe3 yiepOa st coxpa-
HEHUS TOCYIApCTBEHHOM 000POHHOI TaitHbD). V3nuriHe
TOBOPUTH, 4T0 HUYero nonooHoro B YIIK PD Hert.

I'maa II «Ilonuueiickue crnpaBoYHbIE Y4YeThbD)
COCTOUT U3 TpeX MoApaszaesnos: 1) nHpopMaLuOHHBIE
6a3bl; 2) cepuitnple nHGOpMannOHHBIE 6a3bl; 3) 1o-
rckoBble mH(popMaImoHHbie 0a3el. Beero B rmase 14
crarei: co cT. 230-6 o ct. 230-19.

OTedyecTBEHHBIM MPABONPUMEHUTEISIM HENPUBBIY-
HO BOCIPHUHMMATh HWH(OPMAIIOHHBIE CIPABOYHBIC
yueThl Kak IpolieccyaibHble JoKa3arenbcTBa. Ho nx
Haxoxaeane B YIIK ®pP u obmaganne cnenmdude-
CKHM YTOJIOBHO-TIIPOLIECCYAIBHBIM CTAaTyCOM IaloT OC-
HOBaHUs 10JIarath, YTO 3TO UIMEHHO JI0Ka3aTeIbCTBRA.

Crares 230-6 YIIK ®pP: «B memsax comeicTBus
PAaCKpBITUIO MPECTYIUIEHUH, cOOpy JIOKa3aTelbCcTB U
PO3BICKY JIUI], UX COBEPIIMBIINX, HAI[MOHAIbHAS T0-
JULKS U )KaHAAPMEPUS MOTYT OCYILLECTBISITh aBTOMa-
TU3UPOBAHHYI0 00pabOTKy cOOMpaeMBIX MEepPCOHaIb-
HBIX JIaHHBIX 110 Pa3UYHbBIM ITapaMeTpam».

Crarbs 230-8 YIIK ®@pP: «O6paboTka nepcoHab-
HBIX JaHHBIX OCYIIECTBIACTCS 100 HAO30POM NpO-
Kypopa, KOTOpBI BIIpaBe KOPPEKTHPOBATH yUETHHIE
JTAaHHBICY.

Kak 310 HE ynmuBUTENBEHO, HO Pa3sHOOOpa3HBIE Ka-
7100BI ¥ XO/IaTaiCTBa 10 MOBOy aBTOMAaTU3UPOBAHHO-
T0 y4eTa HalpaBJIAIOTCs POKYPOPY, KOTOPBIH 00s3aH
WX paccMaTpuBaTh W MPUHUMATh COOTBETCTBYIOIINE
pemenusi. Hampumep, pemieHust 00 ymaneHWH WU
WCTIpaBIICHUX JIMYHOW MH(OpMALIUU, PUHSITHIE TPO-
KypopoM, 00sI3aTeNIbHEI I CYOBEKTOB, OTBETCTBCH-
HBIX 3a 00paboTKy nHpopManmu. [Ipu sTOM pemenus
MIPOKYpOpa MOTYT OBITh 002#canoeansl MPEACENaTENIo
CrnencTBeHHOH MaaTHl.

XOTs POKYpOp UMEET npsAMOol OOCTHYNn K aBTOMa-
TU3MPOBAHHOW 00pabOTKe NEPCOHATBHBIX JIaHHBIX,
OH HE SABISETCS €IMHCTBEHHBIM CYOBEKTOM TaKOTO
KOHTPOJISL.

Cormacuo ct. 230-9 VIIK ©pP: «Cynss, oTBeT-
CTBEHHBII 32 MOHHTOPWHT BEICHHS W OOHOBJICHHS
ABTOMATHU3MPOBAaHHOW 00pabOTKH  IMEPCOHATBHBIX
JIAHHBIX, HA3HAYEHHBIN IS 3TOM 1enn MHUHHUCTPOM
FOCTHUIUH, TAK)KE YIaCTBYET B MPOBECHUH aBTOMATH-
3UPOBAHHOM 00PaOOTKH MEePCOHAIBHBIX JaHHBIX.

CyIbst BBITTOJHAET NaHHYIO (DYHKIIHIO 10 CBOEMY
YCMOTPEHHUIO WX TI0 XOJAaTalCTBY Pa3lUYHBIX CyOb-
exToB. OH 00JaaeT TaKUMH K€ MMOTHOMOUYHUSIMH TI0
YOAJIEHWIO ¥ UCTPABICHUAIO TIEPCOHAIBHBIX JaHHBIX,
KakK 1 IPOKypop.

[To 3ampocy CyOBEKTOB HCIIPABICHUS JOJDKHBI
OBITH TIPOBEACHBI B TeUCHHE 2 MecsteB. [Ipn BeImon-
HEHHMU 3TOH (PYHKUMU Cyabsi 00namgaeT mpsMBIM JI0-
CTYIIOM K aBTOMaTH3MpPOBaHHON 00paboTKe.

Pemennss cympm TO yOaleHWIO W HCIpaBIe-
HUIO TIEPCOHANBHBIX JAaHHBIX MOTYT OBITH O0Xa-
noBanbl lIpencenaremro  CnencTBeHHON — manmaThl
Anemsiuuonsoro cyna Iapmkay.

Hanee B YIIK ®pP nponucansl rapaHTuu OT BO3-
MOKHBIX 3JI0yTIOTPEOIEHUI STUMH CpeAcTBaMu. Tak,
cT. 230-16 VIIK ®pP onpeaenseT orpaHWYEHHBIN
nepedeHb COTPYAHUKOB CIYXKO MOJIHMLUH, >KaHAap-
MEpHH, TIPOKYPOPCKO-CYAeOHOTO KOpIyca, TAMOXKHH,
KOTOpBbIE MOTYT MOJYYHUTh JOCTYI K UCHOJIB30BaHUIO
MePCOHAIBHBIX JaHHBIX.

A crarbe 230-17 TOBOPHUT 0 3anpeme UCHONb3084-
HUsL YKA3AHHBIX YHemO08 8 AOMUHUCTNPATNUGHBIX YelsX.

Cratpst 230-18 co ccpuikoii Ha 3akoH OT
06.01.1978 roBOpHUT 00 UCKITIOUUTEIHLHON KOMIICTCH-
MM COBMECTHOTO pelleHusi locynapcTBeHHOro co-
BeTa W HarnmonanpHON KOMUCCHH 110 HHPOPMATUKE U
cBO0OO/Ie BHOCUTHh U3MEHEHHS B PEeTNIAaMEHTAIHIO Ta-
KHMX BaXKHBIX BOIIPOCOB, KaK YCTAHOBJIEHHE MOpsAKa
MTOJTE30BAHMSI 3TUM PA3/IENIOM, ONpEAETICHIE CPOKOB
XpaHEHUs YYUTHIBAEMBIX JIaHHBIX, MPOILEAYP Hpeao-
CTaBJIEHUS JIOITyCKa, a TAK)KE OCHapUBaHUS PELICHUM
MIPOKypopa U cyza.

Cratbs 230-19 nepedncisieT Bce BUIBI YUUTHIBA-
€MBIX JaHHBIX B COOTBETCTBHHU C Cy[AeOHBIMHU pellie-
HASAMH. DTO OOIUPHBIA TepedeHb n3 19 MyHKTOB,
COCTOSIIIMI M3 MHOTOYHCIIEHHBIX OpIEpOB, MOCTa-
HOBJICHMI, orpaHudeHuil u 3anperos. Hanpumep, Ha
yIpaBJeHHe TPAHCTIOPTHBIM CPEICTBOM, Ha 3aHSATHE
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OTIpENIeTICHHBIM BHUJIOM JIEATEIBHOCTH, Ha MOSBIICHHE
B ONPEJCICHHBIX MECTaX, Ha HaXOXKJICHUE Ha TeppH-
TOPUU CTpaHBI, HA MPEOBIBAHUE B CTPAaHE, HA HOIIIE-
HUE OpPYXKHUs, pa3HOOOpa3HbIe OTPAHUYCHHS B CBSI3U
C YCIIOBHO-ZIOCPOYHBIM OCBOOOXKJEHHEM, YCIOBHBIM
OCBOOOX/ICHNEM, IOMAIIHAM apecTOM C JJIEKTPOH-
HBIM HaOJIO/IEHUEM U T. II.

I'maBa IIl «IIporpamMHoOe obecneuenue (Wid
Y4eT TMEePCOHANBHBIX JaHHBIX) B Cyl1eOHBIX pelle-
HHUSX>» COCTOUT u3 7 crareit: ct. 230-20 — ct. 230-27
VYIIK @pP.

Crares 230-20 YIIK ®pP: «B nemsax comeicTBus
cOopy CcyAeOHBIX TOKA3aTeNbCTB MO JCTY M YCTaHOB-
JICHUS JIUI], UX COBEPIIUBIINX, HAIIMOHAIBHBIC CITYXK-
OBl ITONTNIINY, KaHIAPMEPHH, IeTIapTaMeHT paccieno-
BaHus1 MUHHCTEpPCTBa QUHAHCOB MOTYT UCIIOB30BaTh
1011 HAJI30POM CyZIeOHOTO OpraHa IporpaMMHOE 00e-
criedeHue /il OOJNEeTr4eHnsT UCIIONB30BaHMs M COTJIa-
COBaHUS UHPOPMAIIUU O METO/IAX BEJICHUS ONCPATHB-
HOM JIeSITENFHOCTH 3THX CITYK0 B X0ze:

a) TpeABapUTENHHOTO (MTOMHUIIEHCKOTO) paccieno-
BaHUS;

0) pacciemoBaHus YOUHCTB ¥ MICUC3HOBCHHIN.

Cratps 230-21 VIIK ®pP: «/lanssle, ucnonb3ye-
MBIE POTPAMMHBIM 00€CIICUEHUEM, MOTYT OBITh B3S-
THI TOJTBKO M3 CyA€OHBIX MaTE€pPHaJIOB B COOTBETCTBUHU
co cT. 230-20. Mcnonp3oBaHHE AaHHBIX, KOTOpBIE
KOCBEHHO PaCKPBIBAIOT JTUYHOCTD, JOJDKHO OCHOBBI-
BaThCs HA COMOCTABIIEHHUH C IPYTHUMHU paHee YCTaHOB-
JICHHBIMU JIAaHHBIMHU, UCTIOJIB3YEMBIMU TIPOTPAMMHBIM
obecrieueHuEeM.

Crarps 230-22 YIIK ®pP Msrko roBopuT 0 CpoKax
XpaHeHus1 3Tod mHpopManuu: «JIroOble JIMYHBIE TaH-
HbIE, MOTYIIIHE OBITh PACKPHITHIMH B PE3YIIETATE 3aIPO-
COB WJIM PacClieIOBaHWH, JNOJDKHBI OBITH YIAJICHBL: a)
MOCJIE 3aBEPIICHHUS PACCIICNOBAHMS, B JIIOOOM ClTydae He
MTOPKE TPEXJICTHETO CPOKa; 0) KaK TOIBKO paccienoBa-
HUE TIO3BOJIUT HAWTH TPOMABIIIEE JIUIIO HITH UCKITFOUUTh
Tr00BIe TIONO3PEHUSI B COBEPILICHHUH MIPECTYTUICHUSD.

Crarps 230-23 YIIK ®pP: «be3 ymep6a it Haazop-
HBIX MOJHOMOYMH, omnpeneneHHbIx HarmonanbHOU Ko-
MHccHel o nHGOpMAaIU U CBOOOaM, a TaKKe B COOT-
BeTcTBUH ¢ 3akoHOM OT 06.01.1978 Ne 78-17 obpaboTka
MIEPCOHANIBHBIX JAHHBIX OCYLIECTBISIETCS MO KOHTPO-
JIeM KOMITETEHTHOTO TPOKYPOpPa, KOTOPBIA B JIFOOOH MO-
MEHT MOXKET BHOCHUTh W3MEHEHUs. Y TOYHEHHE JaHHBIX
MOXET HPOM3BOAUTECS MO CyACOHOMY PELICHUIO MM
10 TIPOCKOE 3aMHTEpecOBaHHOTO Jwia. [Ipokypop nme-
€T TIPSIMOM JTOCTYTI K MPOTrpPaMMHOMY 00€CIIEIEHHIO TIPH
WCTIOJTHEHUH CBOHMX O0SI3aHHOCTEI.

Cratps 230-24 VIIK ®pP: «Cyaps, 0TBETCTBEH-
HBI 32 BeJICHNE MPOTPaMMHOTO 00ecTieueHus], Ha3Ha-
YEHHBIN I 3TOr0 MHUHHCTEPCTBOM FOCTHIIUHU, 00e-
CIEYMBAET IMPABIIBHOCTh 3THUX AAHHBIX. OH MOXET
JIEHCTBOBATh KaK IO COOCTBEHHOMY YCMOTPEHHIO,
TaK U TI0 3asIBJICHUSIM YaCTHBIX JIUIIL. J{JIs1 3TOTO ¥ HETo
MMeeTCsl TIPSIMOM OCTYN K TPOTpaMMHOMY obecrre-
YEHUIOY.

Cratps 230-25 VIIK ®pP: «K mporpammuomy
00eCIIeYeHIIO0 UMEIOT JOCTYIT TOIBKO: 1) CHeIuaibHO
YIOJTHOMOYEHHBIE COTPYITHUKH BEJOMCTB, YKa3aHHBIX
B cT. 230-20, mpu paccieoBaHuU UMH Jel; 2) MPOKy-

POPBIL, CIIEACTBEHHBIC CYJIbH U KypUPYIOIIUE UX CYbU
MIPU TPOBEACHUM PACCIICIOBAHIS; 3) HAI3UPAFOIIHA
KOMIIETEHTHBIN POKYPOP B COOTBETCTBHH €O CT. 230-
23; 4) cynbsi B COOTBETCTBUU CO CT. 230-24».

Cratest 230-26 YIIK ®pP: «IIporpammuoe oOe-
CHEUEHHE He MOodcem Oblmb UCNONb308AHO HU TIPH
KaKdX YCJOBUSIX AT QOMUHUCMPAMUBHO2O pACCTie-
008aHUs AN Opyeux yeneti, KpoMe IMepedrciIeHHbIX B
cT. 230-20».

Cratbs 230-27 YIIK @pP: «Kaxue-1100 uzmene-
HUS B TIPOTPpaMMHOE OOecTiedeHrne MOTYT OBITh BHE-
CEHBI TOJLKO pelieHneM [ocynapCcTBEHHOTO COBETa
rocJie cornacopanus ¢ HanmoHaIbHON KOMUCCHEN 110
nH(popMaTrke u cBOOOIaM. B permennn 107 KHBI OBITH
YKa3aHbl KATETOPUY HAPYIIEHUH, CIOCOOBI ITOCTaHOB-
KM Ha y4eT, YCJIOBHUS BbIIauu Pa3pellieHu Ha JTOIMYCK
K ACITOITb30BAHHION.

[maBa IV «O cyneOHO-MeTUIUMHCKUX BCKPbI-
THSIX» HAIIOMHHAET YTO-TO MOXOXKEE Ha «B3STHE 00-
pasoB» y Tpyla Iepel MPOBEICHHEM 3KCIIEPTH3bI
(KOoTOpOH TOCBsIIEH paznen 9) U permaMeHTHPYeT
WHBbIC JICHCTBHS MO OOpAaIICHHIO C TPYIOM M B3au-
MOJICHICTBHIO C POJICTBEHHUKAMH B 3TOT CIEIH(Iye-
ckuii nepuoy. [maBa copepxur 4 crarpu: cT. 230-28 —
ct. 230-31 YIIK ®pP. XoTs HUYIEero mogqo0HOTO HET B
VIIK P®, HO 11000NBITHO IPUBECTU UX COACPKAHHE
JUTSL CO3JJaHuUs OOILETO BIIeYATIICHHS.

Cratest 230-28 VIIK ®pP: «CynebHo-Memu-
IIUHCKOE BCKPBITUE MOXKET OBITh HA3HAYCHO B paMKax
cyneOHOro paccienoBanus. BCKpBITHE MOXET OBITh
MPOBEACHO TOJIBKO TUIUIOMHPOBAHHBIM WU CIIEIIHA-
JIU3UPYIOLIUMCS BPadyoM B 001aCTU Cy/IcOHOM MEUIIH-
Hbl. Bo BpeMs BCKpBITHS Bpad OepeT OHOIOTHYecKue
00pa3iel, HeOOXOUMBIE TSI TeNIel pacciieOBaHUs.
O BCKpPBITHH U B3SITUU OOPA3IOB HE3aMEITUTEIHLHO
JIOJOKEH OBITh YBEIOMJICH CYIIPYT, COXKUTEIb, TAPTHEP
WJIH TIPSIMOH POJICTBEHHHUK YMEPIIETO».

Cratbs 230-29 VIIK ®pP: «Ecau nocne npose-
JICHUS CYICOHO-MEIUIIMHCKOTO BCKPBITHS B PaMKax
pacciieioBaHusI COXpaHEHHE Tella yMepIIero oomnee He
SIBJIICTCS. HEOOXOUMBIM JJIsl YCTAHOBJICHUSI HCTUHBI,
KOMIICTEHTHBIN CyJIeOHBIN OpTraH JHOJDKEH KaK MOXKHO
CKOpee BBIIATh pa3pelieHne Ha 3aXOPOHEHHE.

Bpau, npousBoguBIINi CyaeOHO-MEAUIIMHCKOE
BCKpHITHE, 00s3aH OOECHeYyNTh MaKCHMAalbHO BO3-
MOXKHOE BOCCTAaHOBIICHUE Tella IEpe]] ero nepenadei
OMMKAMIIAM POJICTBEHHHKAM.

PoncTBenHrKaM ymepImero, eciii OHU TOXKEJaroT,
HE MOXET OBITh OTKa3aHO B JIOCTYIIE K TEIy JIO €ro
MTOMEIICHUS B TPO0, KPOME CITydaeB IO COOOPaKEHUIO
00IIeCTBEHHOTO 31paBooxpaHeHus. JlocTym K Temy
OCYILECTBIISICTCS HAa YCIOBUSX VBAJICEHUs, OOCTOUH-
CMea, NPUIUYUS U 2YMAHHOCIU.

Conepxanue xapmuu nepedogou NPAKmuxu, 3a-
KPEIUICHHOE B HOPMATUBHBIX aKTaX, UH()OPMUPYIO-
mee ceMbH 00 MX TMpaBax W OOA3aHHOCTSX, JOJKHO
OBITH BHIBEIIICHO HAa BUJTHOM MECTE.

[o ucTeueHnn MECIIHOTO CPOKA CO JTHS BCKPBITHS
POICTBEHHUKH YMEPIIIETO MOTYT OTPe0OoBaTh y Mpo-
Kypopa WM CIEACTBEHHOIO CYIbU BO3BpAICHUS UM
Teja NOKOMHOTo. VIM nomkeH ObITh JaH MUCHMEHHBIN
OTBET HE no3aHee 15 nHei».
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Cratbs 230-30 YIIK ®pP: «Ecnu 6uonormueckne
o0pasIpl, B3sTHIE BO BpPEMsI BCKPBHITHSA, OOJBINE HE
HY)KHBI JUISI YCTAHOBJICHUS WCTHHBI, KOMITETEHTHBIN
CyeOHBIN OpTaH MOXKET PacCHOPSAUTHCSA 00 UX yHUY-
TOXCHUMU.

YHUUYTOXEHHE TPOU3BOAUTCS B COOTBETCTBUH CO
cT. R 1335-11 Konekca oOmiecTBeHHOTO 37paBoOXpa-
HEHUSI.

Opnako Tpu coOmromeHun TpeboBaHUi 0OIIIe-
CTBEHHOTO 3/IpaBOOXPAHEHUs, eciu o0pasel] SBIsI-
CsS €IUHCTBEHHBIM 3JIEMEHTOM, KOTOPBIHA ITO3BOJILI
WICHTU(OUINPOBATh YMEPIIET0, KOMIIETEHTHBIN Cy-
JEOHBI OpraH MOXKET Pa3pelinTh €0 BO3BpAallleHUE
JUTSL 3aXOPOHEHHUSI MJIM KPEMHUPOBAHUS.

Crarps 230-31 VIIK ®pP: «Ilopsanok npumeHe-
HUS TIOJIOKEHUH HACTOSNICH TIIaBBI OMPECIIICTCS 110~
cTaHOBJICHHEM [ OCyTapCTBEHHOTO COBETAY.

I'maBa V «O reonokamum» (0 reOMOJIOKESHUH WA
0 TMoucKe) coctouT u3 13 crareit: co ct. 230-32 mo
cT. 230-44 YIIK OpP.

Cratbst 230-32 VIIK ®pP: «JIrobbie TexHIUECKHE
CPEICTBa MOTYT OBITh UCIIOJIB30BAHBI ISl OTIpEeIie-
HUSI MECTOTIOJIOKEHHUS B PEKUME PeabHOTO BpEMEHHU
Ha BCEH TEPPUTOPHUH CTPaHbl TPAHCIOPTHOTO CpEl-
CTBa, YEJIOBEKA MJIH JIH000T0 Ipyroro 00bekTa 0e3 ero
coTyiacus, €CiIM 3TO HeoOxXommmo is: 1) paccriemo-
BaHUsSl YTOJIOBHOTO IPECTYIUICHUS, HAKAa3yeMOro He
MeHee 3 JeT nuieHus cBoOOIbI; 2) pacciieOBaHUS
CMEepTel WM MCUYEe3HOBEHHI; 3) paccieoBaHMs I10-
0eros...»

Crarbs 230-33 VIIK ®pP roBopur o cyObekTax,
JMAIOIINX pa3pelieHrne, M CPOKax IMPOBEACHUS Teo-
nokanmu. Hampumep, IpoKypop MOXKET CaHKIIMOHH-
poBaTh TU NEUCTBHS HA CPOK 10 8 Wi 10 15 mHEi.
[anbHeilliee npojieHue OCyUIECTBISETCS CyAbeil 1o
BOIpOCaM CBOOOJIbI M COJCPIKAHUS TOJ CTPAKEH J10
8 mHeH, a o XoJaraicTBy poKypopa — 1o 1 mecsa.
DTOT CPOK MOXKET OBITH MPOJIJICH.

B cnywae paccienoBaHuii CMEpPTEH M HCUE3HO-
BEHHUH CyIpsi MOXKET JaTh pa3pelieHne Ha Cpok 1o 4
MECAIIEB C BO3MOXHOCTBIO TposieHust. O01mas mpo-
JOJKUTEIIBHOCTh T€OJIOKAIIMA HE MOXKET IPEBHIIIATh
1 roma, a Mo HEKOTOPBIM CTaThsIM He Oosee 2 JIeT.

Pemenne mpokypopa WM Cyabu JOJDKHO OBITH
MMHCEMEHHO MOTHUBUPOBaHO. Ho OHO He umeem ropuc-
OUKYUOHHO20 CIAMYCca A He Modcem Dblmb 004cao-
8aHO.

Crares 230-34 YIIK ®pP mpeacrasiser coboit
CIIOKHYIO PETJIAMEHTAIIUIO Ta4l pa3pelIeHnid Ha JIFo-
Oble JICHUCTBUS, CBA3aHHBIE C JIOCMOTPOM OOHApYKEH-
HBIX aBTOMOOHMJIbHBIX CPEACTB, MECT UX HAXOXKICHUS,
XpaHEeHUs, B TOM YHCIIe CBA3aHHBIX C BOIIPOCaMHU CO0-
CTBEHHOCTH JIOPOT, TPAHCIOPTHBIX CPEICTB, IIOMEIIIe-
HUH, 000pymoBaHus U T. 1. Pa3pemrenne qaeTcs cynbei
0 BOIIPOCAaM CBOOOMBI M HAXOXKIEHUSI TIO/ CTpakeit
[0 XOJaTalCTBY B HEKOTOPHIX CIydasx MPOKypopa,
a B HEKOTOPBIX CIyYasiX CIIEACTBEHHOTO CYIbH.

Cratbs 230-35 VIIK ®pP: «B upe3Bbl4aiiHbIX CH-
TYyalusaX, CBSI3aHHBIX C PUCKOM YTPAThI JI0Ka3aTEILCTB
paccliieoBaHus, HAHECEHHEM CEPhE3HOTO yIepoa Jiu-
11aM WJIH IMYIIECTBY, TCOJOKAIUSI MOXKET ObITh HauaTa
10 Pa3pEIICHUIO COTPYTHUKA TTOHUITNH, KOTOPBIHA J01-

KEH He3aMEeIJIUTEIbHO MPOUH(POPMUPOBATH 00 3TOM
MO00BIM CITIOCOOOM TIPOKYypOpa WM CJIEACTBEHHOTO
cyzpro. Cynbsa MOXKET paclopsIUThCs O T€OIOKALNH.

OpHako eciy pedb UJIET O MPOHUKHOBEHUH B KH-
JI0€ TIOMEIIEHHE, TO COTPYIHHUK IOJUIUU JOJDKEH
MONTyYUTh npedgapumenvroe (1) coriacue CyabH IO
BOIMpOCaM CBOOOABI MOCPEACTBOM XoJaTaiicTBa Mpo-
Kypopa WIH CJIEIACTBEHHOTO CYIBH.

Y cyapu mo BompocaMm cBOOOIBI UMeeTcs 24 daca
JUIA BBIJAYM pa3pellieHHs] Ha MPOBEJECHUE TIeosoKa-
nuu. Eciin B TedeHune 9Toro cpoka pa3peieHue He 1o-
CTYIAET, TE0JIOKAIMSI TPEKPALIAETCS».

Cratps 230-36 YIIK ©pP roBopuT 0 mosHOMO-
YHSAX CJIEICTBEHHOTO CyABH W IPOKypopa Jenarh 3a-
MIPOCHl Ha KOMIIETEHTHBIX COTPYIHHKOB IPaBOOXpa-
HUTEJIbHBIX OPTaHOB JUIS MPHBJICYCHUSI UX K pabote
C TEXHUYECKUMHU CPEICTBAMHU, YKa3aHHBIMU B CT. 230-
32 VIIK ®pP.

Cratpst 230-37 VIIK ®pP: «Omnepanun, npen-
YCMOTPEHHBIE HACTOSIEN ITIaBOM, MPOBOISATCS MOJ
KOHTPOJIEM CYIbH, NAIOLIETO pa3pelleHne Ha uxX Mpo-
Bezienne. Eciam B xone mpoBeneHus OymayT yCTaHOB-
JIEHBI ApPYTHE MPECTYIUICHUS, HE MPELyCMOTPEHHBIE
pElIeHUEeM CyIbH, 3TO HE SBISETCSI OCHOBAHUEM IS
MIPU3HAHNA UX HEACHCTBUTECIEHBIMIY.

Crares 230-38 VIIK ©pP: «CorpymHuk cyneo-
HOH MOJIMLIHAY WINA COACUCTBYIOIIUN €My COTPYIHUK
COCTABIISIET IIPOTOKOM O KaXJA0H yCTaHOBKE TEXHHYE-
CKOTO CPENCTBa, ykazaHHOU B cT. 230-32 VIIK OpP,
U (PUKCHpYeT ee MoKa3aHus. B mpoTokoie ykasbIBa-
€TCs Jara W BpeMs Hadajga U OKOHYAHUS OIEpaliH.
3anucu onevaTbIBAIOTCA.

Cratbs 230-39 VIIK ©pP: «Cotpynnuk cyne6HON
MOJIUIIY UM CONEHCTBYIOLINI €My COTPYIOHMK pac-
mH(POBBIBAET B MPOTOKOJE IMONyYCHHBIE IaHHBIE,
HEOOXOAMMEIE JITSl YCTAHOBJIEHUS UCTHHBI.

Cratbs 230-40 VIIK ®pP: «Ecau B xone paccie-
JIOBaHHUS MPECTYIUIEHUH, IPeTyCMOTPEHHBIX CT.CT. ...
nmosiBUTCA WH(OpMaIus 00 yrpo3ax >KW3HH, HETpH-
KOCHOBEHHOCTH Y€JIOBEKa, YJICHOB €r0 CeMbH, Onn3-
KHX POJCTBEHHUKOB, KOTOpas HE ABJIsIETCA BAXKHOM HU
JUIsl YCTAHOBJIEHHS UCTHHBI, HA JUI1 OCYLIECTBIICHUS
npaBa Ha 3aIIUTY, TO CyIbsl [0 BONPOCaM CBOOOIBI
U COAEP)KAHUS MO CTPAKEU MOXKET MO XOAATANCTBY
CJIEICTBEHHOTO CYIbU NPHUHITH MOTUBUPOBAHHOE pe-
nIeHue 00 UCKIIOYCHUH U3 TIPOTOKONIA CyAeOHOTO pas-
OuparenbscTBa: 1) narel, BpEMEHH, MECTa yCTaHOBIIE-
HUS WIH CHATUS TEXHUYECKUX CPENICTB, YKA3aHHBIX B
ct. 230-32 VIIK ®pP; 2) 3anucu gaHHBIX ¢ MECTOHA-
XOXJICHHsI, TI03BOJISIONIEH WACHTH(DUIUPOBATH JIUIIO,
Y4acTBOBABILIEE B YCTAHOBKE U IEMOHTAXKE TEXHUYE-
CKHX CpEJICTB.

[locTanoBnenne cyapu mpuOOIIAETCS K MarepH-
aszlaM yrojoBHoro nena. Mudopmanus, ykazaHHas B
nn. 1, 2, 3aHocuTCA B APYroi MpOTOKOI U XPAaHUTCS B
OTIEIIBHOM IIPOM3BOJCTBE OT MarepHasIOB yTOJIOBHO-
ro Jejla BMECTE C XOAAaTaliCTBOM CJIEJCTBEHHOIO CY-
IpH. OTa HH}popManus perucTpUpyeTcss B OTACITBHOM
XKypHAJe B CyIe».

W3 coneprkaHus 3TOW CTaTbM BHIHO, YTO KPOME
YTOJIOBHO-TIPOIIECCYaIbHOM JEATEIHHOCTH B €€ Tpa-
JULUOHHOM IOHHMaHHUH, CyAbsd MOXKET NPHUHHMATh
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VAUBUTENBHBIE (C HAIIEH TOYKH 3PEHNS) PEIIeHHs 00
U3BATUH KAKOH-TMOO MH(pOpPMAIMK U3 MaTepHaliOB
YTOJIOBHOTO JIeJIa M €€ NMOMEIIEHHH B OTJENIbHOE Ia-
paienbHOe MPOU3BOICTBO C HE MEHEee CTPOTOW CH-
creMol ydera. B poccuiickoM 3aKOHOAATENbCTBE Y
CYZIbU HET TaKOTO MOJHOMOYHS, a 10 TIOBOIY OTAEIh-
HOTO TapaJuIeNbHOTO TIPOU3BOJCTBA HA YM HPUXOTUT
TOJIBKO JIEJI0 ONEpaTHBHOIO ydeTa, Ha KOTOpOe He
PacIpOCTPaHSAIOTCS YTOJOBHO-IIPOIECCYATbHBIE OT-
HOILIEHUS.

Crares 230-41 VIIK ®pP: «OOBuHseMBIN WIH
ACCUCTUPOBAHHBIM CBUAETENh MOXET B 10-7HEBHBIM
CPOK C MOMEHTa ero WHQOPMHUPOBAHUS O COAEpKa-
HUU Te0JIOKAIlUHN OCTIOPHUTD HCTIOJIb30BaHUE ATOM IMpo-
uexypsl. Ecau OyzmeT ycTaHOBIIEHO, YTO MpoIenypa
reoJIOKalluK He OblIa MpoBeeHa TOKHBIM 00pa3oM,
He OBUTH COONIOZICHBI YCIIOBHSI, YKa3aHHbBIE B 3aKOHE,
b0 HapyIIeHO MPaBO Ha 3alIWTY, TO MpeIcenaTeb
CnencTBeHHOH KOMHCCHMM MOXET BBIHECTH IOCTa-
HOBIIEHHE 00 OoTMeHe reojokanuu. OmHAKO eclii OH
ITOCYUTAET, YTO 3HAHWE ITOH MH(POpPMANUU OONIbIIE
HE TPEACTaBISAET yrpo3bl A KU3HH, HEIMPHUKOCHO-
BEHHOCTH JIMIA, WIEHOB €r0 CEMbH, ONM3KUX pOIl-
CTBEHHHKOB, OH MOXKET PacHoOpsAUTHCS O TpUOOIIe-
HUM 3a1poca U MaTepualioB pa3doupaTenbCTBa K Jeiy.
Pemenne npencenarens CnencTBEHHON KOMUCCHH HE
MOXeET OBITh 00)KaJI0BaHO MMEIOIIUMHUCS MaTepHaa-
MU JIeJIa 110 3TOMY BOIIPOCY».

Cr. 230-43 VIIK ®pP: «CenieHusi 0 reojoKaluu
JOJDKHBI OBITH YHUUTOXKEHBI 110 TPeOOBaHUIO MPOKY-
popa 1o UCTEYEHNH CPOKa JABHOCTH YTOJIOBHOTO ITpe-
CJIEZIOBAaHUS, O €M COCTABIISIETCS aKT».

I'maBa VI «HanmonanbHasi niardopma cyneo-
HBIX NepexBaToB (WM MPOCTYIIMBAHUN)» COCTOUT
U3 equHCTBEeHHOU cratbu 230-45 VIIK ®pP, B xoto-
poli B caMoM 00IIeM BHJE OMPEAEISIOTCS OCHOBHBIC
Hayaja 3TOro, ¢ POCCUMCKON TOYKH 3pEeHUs, Oomepa-
TUBHO-PO3BICKHOTO Meporpusitui. Henp3s ckasars,
YTO Takas perIaMeHTAIUsl HMCUYEpIBIBAIONIE IIOJHO
oTIpeneNsieT CyTh 3Toro meponpusaTus. OHa HE CTOJb-
KO BHOCHT SICHOCTb, CKOJIBKO JI€JIa€T MOMBITKY IOCTa-
BUTbH I10]] 3aKOHO/IATENIbHBIA KOHTPOJIb 3TO HarpasJie-
HUE JIeATENHFHOCTH, UMEIOIIee MPsIMOe OTHOIIEHHE K
JI0Ka3bIBaHUIO. BOT copep:kanue 3Toi cTaThu:

«l. 3amaun um mopsgok paboThl HanumonanmpHOU
m1aThOpMBI  CYJeOHBIX TEPEXBATOB ONPEAEIISIOTCS
nekperoM [ocynapcTBEHHOrO coBeTa IO COIIacoBa-
HUlo ¢ HamuonaneHON KoMuccued 1o uH(popMaTHKe
H cBOOOIaM.

B ciydae TexHMYECKON BO3MOXKHOCTH BCE 3aIpo-
CBl B COOTBETCTBHUHU CO CTaThsIMH... MEPENArOTCs B
HammonanesHyto mnardopMy CyneOHBIX MEepexBaToB,
KOTOpasi KOOPAUHUPYET UX UCIIOTHEHHE.

ITonoxxeHust, kacaromecs 3amuceil orpaHuYeH-
HOTO TIOJIb30BaHUs, XpaHSIIUECS B OIEYaTaHHOM
BHJIC, HE MPUMEHSIOTCS K JAHHBIM, XPaHSIIUMCS B
HanmonansHo# miardopme cymeOHOro riepexBara.

Jlexper, ynoMsIHyTBIHN B 1. 1, Takke onpenemnser yc-
JIOBHSL, TIPH KOTOPBIX COOOLICHHSI WIIM KOPPECTIOH ICH-
1Usl, COOpaHHBIE B COOTBETCTBHH CO CTAThSIMH. .., €CITH
9TO TEXHUUYECKH BO3MOYKHO, LIEHTPATIM3YIOTCS 1 XPaHIT-
cst B HaronansHoM ruiargopme cyJieOHBIX IIepexXBaToB.

II. HarmmonaneHast minargopma cyaeOHbIX IepexBa-
TOB KOHTPOJIMPYETCA KOMIICTCHTHBIM JIMIIOM, KOTO-
pOMy TIOMOTaeT KOMHUTET, B COCTAaB KOTOPOTO BXOIAT
YJieH MapiiaMeHTa U CEHaTop.

3anmaun, cocTaB, OpraHU3aIUs NEATENbHOCTH KO-
MUTETa OMPEIENIoTCs JeKpeToM [ocyaapcTBEHHOTO
COBETa».

I'maBa VII «AHOHHUMHOe pacciiefoBaHue» (WId
pacciieoBaHue O/ TICEBIOHIMOM) TOXKE COCTOHT W3
enuaCcTBeHHOU CT. 230-46 YIIK ®pP, xoTopyro Toxe
MOXKHO OXapaKTepHU30BaTh, Kak M TMpenplaymryro. Ee
cofiep KaHue:

«Tonbko C LENBIO YCTAaHOBJIEHUS IPECTYIUICHUS
WM TIPaBOHAPYIICHUS, HAKa3yeMbIX JIUIIEHUEM CBO-
0O0IIbI, COBEPIICHHBIX C HMCIIOIb30BAaHHEM BJIEKTPOH-
HBIX KOMMYHHUKAIMH, €CIM 3TO HEOOXOAMMO s
pacciefoBaHusl, COTPYIHUKH CyAeOHOW TMOMUINHA U
CYOBEKTBI, OKa3bIBAIOIME UM MTOMOIIb Ha OCHOBAHUHU
CyneOHBIX MOPYYCHHH, MOTYT, €CITH OHH OTHOCSITCS
K CHEUalN3UPOBaHHBIM TOAPA3ACIEHUSIM U YIIOI-
HOMOYEHBI pacropsbkeHHeM MUHHCTpa IOCTULHH U
MunnCcTpa BHyTPEHHUX JIEN, TPOBOIUTH CIEAYIONINE
NEHCTBHA TIO] TICEBIOHMUMOM 0O€3 WX TPUBICYCHUS K
YTOJIOBHOM OTBETCTBEHHOCTHU: 1) y4acTBOBaTh B dJIEK-
TPOHHBIX OOMEHAaX, B TOM YHCJIE C JUI[aMH, KOTOPbBIE
MOTYT OBITh OpraHU3aTOpaMH 3TUX MPECTYIUICHHIH;,
2) mony4arh U XpaHHTh J0Ka3aTeNbCTBA C MCIOJIb30-
BaHMEM JITHUX CPEICTB 00 OpraHm3aropax M HMCIOIHHU-
TeNsIX TPECTyIUIeHUH; 3) ¢ paspeleHus] NpoKypopa
WIN CIIEICTBEHHOTO CYJbH, BEIYIIETO JeJ0, MOIydaTh
mo0yr0 TH()OPMAIINIO, TPOAYKITHIO, BEMIECTBO, 00pa-
3€ll WIN YCIYTY, BKJIIOYasi €€ HE3aKOHHOE BIAJCHHE,
a TaKXkKe Mepeiady B OTBET Ha HE3aKOHHOE MPEIOKEHHE.

[Ton yrpo3oil HEAEHCTBUTENBHOCTU Pa3pelICHUE,
MPEyCMOTPEHHOE M. 3, MOXET OBbITh JaHO JHOBIM
crtoco0oM, HO 3aKPEIICHO B ITPOTOKOJIE ¥ IPHOOIICHO
K Marepuanam jaena. CaHKIMOHUPOBAHHBIEC TEHCTBUS
HE JI0JKHBI HOCUTb NPOBOKAYUOHHO20 XapaKTepa sl
COBEPILUEHUS TAKUX NPECTYIUICHUM.

JelcTBUA, yKa3aHHBIE B HACTOSILEH CTaThe, OCY-
LIECTBISAIOTCS TIOA HAA30pOM MPOKypopa WM Ciell-
CTBEHHOTO CyIbH».

I'maBa VIII «Cbemka n ¢pukcanus n3o0pakeHni
B O0LIECTBEHHBIX MeCTaX C MOMOIIBIO BO3AYMI-
HBIX YCTPOICTBY» cOCTOUT U3 7 cTarhei: cT. 230-47 —
cT. 230-53 VIIK ®pP.

Cratbs 230-47 YIIK ®©pP: «Texundeckoe ycTpoii-
CTBO MOXKET HCIOJIB30BATh BO3IYIIHBIE KaMEphl IS
MOJTy4eHUs, JOKYMEHTUPOBAHUS, TIepeiadll U 3alicu
M300pakeHnsl OJHOTO MJIM HECKOJIBKHX JIUI] B 00IIe-
CTBEHHOM MecTe 0e3 MX COTIacHsl, €CITH 3TH JeHCTBHS
HeoOXoauMbl AJst: 1) paccrienoBaHusl IpeCTyIUICHUN
WJIH TIPOCTYTIKOB, HAKa3yeMBIX HE MEHee 3 JIeT JuIe-
HUS CBOOOBI; 2) pacciieIoBaHUS CMEpTEl 1 HCIE3HO-
BEHMI B COOTBETCTBUU CO CTATbSIMH...; 3) paccieno-
BaHUI MOOETOB B COOTBETCTBUH CO CT...»

Cratps 230-48 VII ®pP: «YcraHoBKa TexHHYE-
CKUX YCTPOMCTB B COOTBETCTBHHM coO CT. 230-47 pa3-
pemmaetcs: 1) pu IpeIBapUTEIIEHOM pacCiieI0OBaHIH
MPOKYPOPOM Ha CPOK He Ooee 1 Mecsia ¢ BO3MOXKHO-
CTBIO OJHOKPATHOTO TIPOJICHUS; 2) IIPU pacciiejoBa-
HUM CMEPTEN U UCUE3HOBEHUM CIIEACTBEHHBIM CyJbe
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Ha CPOK /10 4 MecsIIeB U BO3MOXXHOCTBIO TPOJUICHUS,
HO He OoJee 2 neT».

Cratps 230-49 VIIK OpP: «Pa3pemenue Ha uc-
[0JIb30BAHUE YCTPOUCTB B COOTBETCTBUHU €O CT. 230-
47 MOIKHO colepKaTh BCIO MHPOPMALMIO O MECTE U
MIPOAOIDKUTETFHOCTH €T0 MTPUMEHEHUSI.

Pa3pemnienne mpoxypopa WM CIENCTBEHHOTO CY-
JIbU MOXET OBITh JIJAHO JIFOOBIM CITIOCOOOM, HO 3a(huK-
CHPOBaHO W TpHOOIEeHO K Marepuaidam paema. OHO
He umeem WPUCOUKYUOHHO2O CIMAMyca U He MOJCem
ObIMb 00ICATOBAHON.

Crares 230-50 YIIK ®pP: «/leficTBus, mpeaycMo-
TPEHHbIC HACTOSIICH IaBOH, OCYIIECTBISIOTCS MOJ
HaJ30pOM CY/IbH, JAABIIEr0o paspelieHue. ITOT CyIabs
MOJKET X MPEKPATUTH B TFO00E BPEeMsl.

Ilog yrpo3oil OTMEHBI 3TU IEWUCTBUSL HE MO2YM
umMemsv UHLIX yeneli, KPOME TeX, A KOTOPHIX OHH
ObUTH paspelleHbl. BuIsBIeHHE IPYyrux IMpaBoOHApY-
LICHUHN HE SBIAETCS OCHOBAHUEM IS MIPU3HAHUS UX
HEJCHCTBUTEITHHBIMI.

Cratbs 230-51 VIIK ®pP: «Texuuyeckoe ycTpou-
CTBO YCTaHABJIMBACTCS COTPYOHUKOM WU arcHTOM
CyneOHOM MONUINK, HAa3HAYCHHBIM CIIECTBEHHBIM
CyZIbeH WITK TI0 XOJaTalCTBY IPOKYpOpay.

Cratbs 230-52 YIIK ®pP: IIpokypop, ciencTBeH-
HBIA CyZbsl, HA3HAYCHHBIH COTPYIHUK WU areHT Cy-
JeOHOM MOJUIMH COCTABIISIOT MPOTOKOII O ACUCTBUAX
0 MOJIYYCHHIO, (PUKCAIIMU M 3aIUCH 3TUX JCUCTBUH.
B mpotokone orpakaercs mara M Bpems Hadaia U
OKOHYaHUS ONepayu. 3aucy OeyaTbiBalOTCA.

CoTpyAHUK WM areHT Cy/leOHOM IMOJUIMH OTpa-
JKAIOT B MPOTOKOJIE JaHHBIC, BaXKHBIE IS YCTaHOB-
JeHusT UCTUHBL. Huxaxas ungopmayus o uacmuou
JHCU3HU, He CEA3AHHASL C Yenvlo, 051 KOmopou Ovliu
paspeuiensl dmu 0elucmeus, He MOXCem XPaAHUMbCS 8
Mamepuanax oena.

Cr. 230-53 VIIK @pP: «3anwcu, cobpaHHbBIE B X0/
OTIepaITiH, YHHUYTOXKAIOTCS 110 TPEOOBAHHUIO POKYpOpa
10 UCTEYEHUH CPOKa JABHOCTH YTOJIOBHOIO Mpecieso-
BaHMs. O0 YHUUTO)KEHUH COCTABIISIETCSA aKT».

Ha ocHoBaHuU BBIIEU3IOXKEHHOTO MOXHO Clie-
JIaTh CIETYIONIUE BHIBOIBI.

B nokazeiBanuu no YIIK ®pP umerorcs kak Tpa-
JUIUOHHO MOHUMAaeMble M0 POCCUHUCKOMY 3aKOHOZA-
TEJIbCTBY MPOIECCYalbHble AEHCTBUS TOMIKHOCTHBIX
JIUII, KOTOPbIE MTOPOXKIAIOT TOJTHOIICHHBIE YTOJIOBHO-
npolieccyaibHble JoKa3zaTeabcTBa. K HUM OoTHOCATCS:
OOBICK, M3BATHE, IEpeXBaT KOPPECHOHICHIUH, JO-
Mpoc, OYHasl CTaBKa, DKCIEPTU3a, Cy[eOHbBIe TocTa-
HOBIIeHUs. VIMeroTcst u BcriomorarenbHble (00ecredu-
TENbHBIC) JEHCTBUS — BBIC3], CyIeOHO-MEIUITMHCKOE
BCKPBITHE.

Bmecte ¢ tem B YIIK ®pP mmpokoe pacmpo-
CTpaHEHHE TONYYWIN CrenupuIecKine eHCTBS,
KOTOpBIE TI0 POCCHUHCKOMY 3aKOHOJATEIbCTBY IpPH-
HATO OTHOCHUTH K OIEPaTUBHO-PO3BICKHBIM MEPOIPH-
SITASIM, PE3yNbTaThl IPUMEHEHHSI KOTOPBIX HE MOTYT
CUUTATHCA YTOJIOBHO-IPOLECCYATbHBIMU TOKA3aTENb-
CTBaMH. DTO MCIIOJIb30BaHHUE: [IU(PPOBBIX IEPCOHATb-
HBIX JIaHHBIX, 023 MOJUIEHCKIX CIPAaBOYHBIX YUETOB,
MPOrPaMMHOTO O0ECIIEUCHUsT CYJACOHBIX pEIICHUH,
TeOJIOKAIH, HAIIMOHAIBHOW IUIaTPOPMBI CyHeOHBIX

MIEPEXBATOB, aHOHUMHOTO paccileIoBaHMsl, ChEMKU U
¢dukcanuu n300paxeHuil B 0OMIECTBEHHBIX MECTaX C
MTOMOIIIBIO BO3YIITHBIX YCTPOMCTB.

XoTs yKazaHHBIC CHEIHANbHBIE CPEACTBA IPHU-
MEHSIOTCSl JOJDKHOCTHBIMH JIUIIAMH (COTPYIHUKAMHU
W areHTaMu CcyAeOHOW MOJNHINH, TPOCTO TIOJHULUH,
KaHIapMEpHUH, IPYTHUX MPaBOOXpPaHUTEIbHBIX Opra-
HOB), HO 00s3aTEIIBHO IOl HAI30POM MPOKYPOPOB H
cynedi. BuauMo, 3TO M MO3BONMIO TIOMECTHTHh WX B
VYIIK ®pP, uto npugaeT UM HE TOIHKO 3aKOHHBIN Xa-
paKTep, HO M MOYTH MpolieccyaibHbii. HecMoTps Ha
TO, YTO 3aKOHOJATEb HEOJHOKPATHO JEAET OTOBOP-
ku B YIIK ©pP no moBomy HempolieccyalbHOTO Xa-
pakTepa TaKuX ACHCTBUI 1 HEBO3MOXHOCTH UX 00XKa-
noBaHus (cT.cT. 230-4, 230-33, 230-49), TeM He McHee
B HEKOTOPBIX CIy4asX IEHCTBHS JAOJKHOCTHBIX JIUI]
TIpH TIPOBEICHNH TaKHUX JIEHCTBHIA BCE K€ MOTYT OBITh
oOxxanoBanbl npencenarento ClaeqCTBEHHON MajaThl
(ct. 230-8, 230-9, 230-41 YIIK ®pP).

OtnmuaurenbHOl ocobeHHocThI0 YIIK OpP siBs-
eTCS OOWUPHBLIL NepeueHb 2apanmuil npas u c60600
JUYHOCMUY TIPU TPUMEHEHHH TaKWUX CPEACTB, HEW3-
BECTHBI POCCUHCKOMY 3aKOHOAATENbCTBY. K HUM OT-
HOCATCS: TPOKYPOPCKUI U CyneOHbIN Hal30p; Mpak-
THKa 00)KaJIOBaHHS TPa’KAaHaMHU CBOVIX ITPAB B CBSI3H C
MIPUMEHEHUEM CIECIHAIbHBIX CPEJICTB U 00S3aHHOCTh
JIOJDKHOCTHBIX JIML IPUHSATH COOTBETCTBYIOIINE MEPHI
¢ nH)OPMHUPOBAHHEM 3aSBUTEIICH B YCTAHOBICHHBIH
cpok (cT. 230-9 VIIK ®pP); orpannuurensHblil mepe-
YeHb COTPYAHHMKOB IPABOOXPAaHUTEIBHBIX OPIaHOB,
MMEIONINX MPaBO MPUMEHSATH CIEIHabHBIE CPECTBA
(ct. 230-16, 230-35 YIIK ®pP); 3amper wucnomb3o-
BaHUS CIEIUATBHBIX CPEACTB B aAMHUHUCTPATUBHBIX
WU WHBIX melsix (cT.cT. 230-17, 230-26, 230-50 YIIK
®pP); ycnoxHeHHas mpollenypa (paBHO3Ha4YHAs 3a-
MpeTy) Ha BHECEHHWE M3MEHEHWH B CTaThH, periia-
MEHTHPYIOIINE MOPSJOK MPUMEHEHHS CHeIHalbHBIX
cpenctB (cr.ct. 230-18, 230-27, 230-45 YIIK ®pP);
YCTaHOBJICHHE OTPAHWYUTEIBHBIX CPOKOB XpaHEHUS
nH(pOpMAIIHH, TTOTyIeHHON B XOJIe IPUMEHEHUS CIIe-
nuanpHBIX cpenctB (cT.ct. 230-22, 230-43, 230-53
VIIK ®pP); ycraHoBieHNE 3aIIpeToB Ha MPOBOKAITH-
onnsle aeiictBus (cT. 230-46 YIIK ©pP) u xpanenue
HHPOPMAIMK O YaCTHOM JKU3HH, €CIIM 3TO HE CBS3a-
HO C LESIMH TPUMEHEHHs CHEeIHabHBIX CPEICTB
(ct. 230-52 VIIK ®pP); ykasanue Ha MoOpajbHO-
STHUYECKHE CTAHAApThl TMPUMEHEHHs CHEeHaTbHBIX
cpencts (cT. 230-29 YIIK ®pP).

B poccuiickoli 1opucnpyieHIIUHN BOIIPOC O JOKa3a-
TEJIHCTBEHHOM 3HAYEHHH HETpOLecCyaaTbHOH HHDOP-
Malliy aKTyaJeH U BbI3BIBAECT CIOPHI [9, c. 276-291].
OCHOBHBIMH TIPENSTCTBUSIMH JUIsI MCIIOJIL30BaHUS B
JTIOKa3bIBAaHUM MaTEepUANIOB, IOJyYE€HHBIX BHE IPO-
1eccyaabHOH (DOPMBI, SBISIOTCS: a) HEU3BECTHOCTH
1 HETIPOBEPSAEMOCTb NCTOYHHKA CBEIEHUH, NTpeICTaB-
JIIEMOTO Cydy B KadecCTBE OKa3aTelIhCTBa; 0) HECo-
OTBETCTBUE YTOJIOBHO-IIPOIECCYATBHBIM CTaHIapTaM
rapaHTuil mpaB ¥ cBOOOJ JINYHOCTH MPU MPOBEICHUN
OPM; B) pazauymsi TPaBOBBIX PEKUMOB TIPH TIPOBEC-
Hut OPM U cnecTBEHHBIX JEHCTBU.

Kak 3T0 HU yIuBUTENBHO, HO YKa3aHHBIE MPEIST-
cTBHs OTCYTCTBYIOT B YIIK ®pP, n6o:
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a) MPUMEHEHHUE CIEeIHATBbHBIX CPEICTB (PO3BICK-
HBIX MeponpusATHi) pernamenTupoBaHo B YIIK @pP;

0) Ha 3TH MEPONPUATHUS PACTIPOCTPAHIETCS TOT HKe
MIPaBOBOM PEXHM, YTO W Ha IPyTHE YTOJOBHO-IIPO-
LeccyaabHble OTHOLIEHHUS;

B) 3TU MEPOIIPUATHUS IPOBOISATCA M0 YCUICHHBIM
HaJ30pOM IIPOKypopa U Cyaa.

HerpynHo 3aMeTuTh, 4TO MONMy4aeTcs HEOXKHaH-
HO TIpUBJICKATENIbHAs KapTUHA, B KOTOPOW CTHPAETCS
rpaHuIa MEeXAY IpolecCyabHBIM U HETPOLieccyab-
HBIM B POCCHUICKOM MOHMMaHHHU. VcuezaeT HEoOXxo-
JUMOCTB JEJICHUs O0Ka3aTeIbCTB Ha CIEICTBCHHBIE
U cyaeOHble, MO MOBOMY YEro BEUCH KapKUe JTUC-
kyccuu, HaumHas ot camoro M. C. Crporosuya [10].
Ecau Ob1 B poCcCcHIICKOM 3aKOHOAATEILCTBE THITOTETH-
YEeCKH MOSBUIIACH (Urypa CIEACTBEHHOTO CyAbHU, TO
JIOTUYECKH MBI PUILIN OBl K 0CO3HAHUIO, UTO:

JIOKa3aTeJIbCTBAMH JOJDKHBI IPU3HABATHCA J1700ble
CBE/ICHUS, IPEICTABICHHBIE CTOPOHAMU;

CIIEZICTBEHHBIE IEHCTBUS U3 criocoba hopMupoBa-
HUS JOKa3aTelbCTB MPEBPATHIUCH OBl B cOCO0 co-
OMpaHusi HCTOYHUKOB JI0Ka3aTelIbCTB;

Bubanorpaduyeckuii cnmcox

MPUHIMIT COCTA3aTENbHOCTH TONYy4Yls Obl CBOE
MTOJTHOLIEHHOE PACIPOCTPaHEeHNE B TOCYAEOHOM Ipo-
u3BoacTBe [11, c. 72].

HmeHHO Takyro KapTHHY MBI U HaOIIOaeM B CO-
BPEMEHHOM YTOJIOBHO-TIPOIIECCYaIbHOM 3aKOHO/IA-
TenbcTBe PpaHIuy.

Tem He MeHee (urypa CIENCTBEHHOTO CyIbU HE
BCerJa BOCIIPUHUMAETCSI OJHO3Ha4HO. Hampumep, u3
HaJIN4Msl KOHTPOJBHON (QYHKIMH y CyAa MOpoH aera-
€TCs IOBEPXHOCTHBIN BBIBOJ, YTO «(PaKTUIESCKH CIIS]I-
CTBEHHBIH CY/Ibsl B POCCHIICKOM YTOJIOBHOM TIPOIIECCE
umeetcsa» [12, c. 24], a «uaes nepeaayn QyHKIUU
paccieqoBaHHs B BEJCHHE CyIAeOHOTO CIIeA0BATEIs
MpeCTaBIsIeTCs OeceperekTuBHOM» [12, c. 25].

Mpbl1, KOHEUHO, He OepeM Ha ce0si CMENOCTh YTBEPK-
IaTh, KaKUM 00pa3oM OyleT pa3BUBaThCsA B JAAlTbHEH-
IeM OTEYeCTBEHHOE YTOJIOBHO-IIPOIECCyabHOE 3a-
KOHOJIaTEeNbCTBO, [0 KaKOMY IMYTH OHO MOWIET, OyneT
JIA BOCTIpUHSATA GUTypa CyneOHOTO ciiefoBarens, 0o
9TH BOTIPOCHI HE TOJIBKO opuaudeckue. Ho oqHo Mox-
HO CKa3aTh TOYHO: npuBiekarensHocTh YIIK @pP ¢ ee
CHCTEMOMH JTOKa3aTeNbCTB M JJOKA3hIBAHUS OUEBHTHA.
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AHHoTanusi: B crathe paccMaTpuBarOTCs HEKOTOPbIE BOIPOCH! OpPraHU3alMM MPOM3BOACTBA IO YTONOBHBIM JEJTaM,
COBEPIIAEMBIM COTPYJHUKAMHU KOJUIEKTOPCKUX areHTCTB B OTHOLICHHH JO/KHHUKOB IPU B3BICKAHMM 33J0JKEHHOCTH.
[TonmoxuTeNnbHO OIEHUBAETCS BBE/ICHHE B YTOJIOBHBIN 3aKOH HOBOH HOPMEI CT. 172.4 YK P®, uTo, 0 MHEHHIO aBTOPOB,
IMO3BOJIUT YCWJIMTHL YPOBCHbL 3alllMTHI IIpaB U 3aKOHHBIX HWHTCPECOB (I)I/I3I/I‘16CKI/IX Jiji, UMEIoIUX MPOCPOYCHHBIC
3aJJOJDKCHHOCTH B KpeIuTHOH cdepe, B ocobeHHOCTH B cdepe MHKpo3aiiMoB. OTMedaeTcs, 4TO 3TO HOBBIH BUJI
npecTyIuieHnii, K 3(Q(EeKTHBHOMY pacClIeIOBaHUIO KOTOPBIX INPABOOXPAHHUTENBHBIC OPraHbl HE BIIOJHE TOTOBBI B
onpeueneHHOi& CTCIICHU BBUY HeLlOCTaTO‘iHOﬁ Hapa60T1<1/1 IMPaKTUYCCKUX peKOMeHZlaL[I/Iﬁ IO MPOBEACHUIO CJIICACTBCHHBIX
1 UHBIX MPOLECCYabHBIX ACHCTBUI. YemnseTcss BHUMaHNEe TaKOMY acIeKTy, KaK HCIIONIb30BaHUE CIICIMAIBHBIX 3HAHUH
MIPU TPOBEJCHUH IPOILECCyalbHBIX ACHCTBHHA IO JaHHON KaTETOPHH MPECTYIUICHHH, 9TO 00YyCIOBIEHO crenu(ukon
UX COBEpLICHUS. MEeTONOoNIOrusl MCCIEIOBaHUS 3aKIII0YaeTCsl B MCIOJIb30BaHMM KOMIUIEKCHOTO M HMH(pOPMAIMOHHO-
AQHAJMTHYECKOTO MeToa 00pabOTKM KPUMHHAIMCTUYECKOH MH(pOpManny, cy/eOHO-CIEeICTBCHHOW PAKTHKHU, a TaKKe
OOBEKTHBHOMN OIICHKM MMEIONINXCS B FOPHIUMYECKOM JHMTEpaType PEeKOMEHMAAIMH 110 MPOHM3BOIACTBY MPOLECCYaIbHBIX
JICCTBUI C IPUBIEYECHUEM CIELNUaNbHbIX 3HaHUM. lIpencraBieHbl peKOMEHJALMM II0 HCIHOJb30BAaHUIO ITOMOLIU
CIIEIMAJINCTa TIPH IIPOU3BOACTBE BepOAIBHBIX W HeBepOaJbHBIX MpOLECCyalbHbIX AeicTBuil. OOpamaercss BHUMaHNe
Ha OonbIoi 00bEM IPOBOMMMBIX IO JeJaM AAaHHOM KaTeropHH JKCIEPTH3, Ha BHIOOP KOTOPBIX BIHMSET XapakTep
paccMmarpuBaeMoi B CTaTbe IIPECTYITHOM JIesITeNbHOCTH. JlenaeTcs BBIBOJ O TOM, UTO clielin(pUKa PeaTu3aliy IPECTYITHON
JESATEIBHOCTH COTPYAHUKOB KOJUIEKTOPCKHX areHTCTB IPU B3BICKAHMU IPOCPOUYEHHOHN 3aJ0JDKEHHOCTH 3aTparuBacT
3HAUUTENBHYIO0 Ccepy OOLIECTBEHHBIX OTHOILICHUH, MO3HAaHWE KOTOPOH HEPEAKO SBIAETCS 3aTPYIHHUTEIBHBIM HWIN
HCBO3MOXXHbBIM 663 HCIIOJIB30BaHUsA CIICIIHAJIBHBIX 3HAHUH.
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CpEeZACTBA; Ha3HAYEHHUE IKCIEPTU3.
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Abstract: The article discusses some issues of the organization of proceedings in criminal cases committed by
employees of collection agencies against debtors in debt collection. The introduction of a new rule of Article 172.4 of
Criminal Code of Russian Federation into the criminal law is positively assessed, which, according to the authors, will
strengthen the level of protection of the rights and legitimate interests of individuals with overdue debts in the credit
sphere, especially in the field of microloans. It is noted that this is a new type of crime, for the effective investigation
of which law enforcement agencies are not quite ready to a certain extent due to insufficient development of practical
recommendations for conducting investigative and other procedural actions. Attention is paid to such an aspect as the
use of special knowledge when conducting procedural actions on this category of crimes, which is due to the specifics
of their commission. The methodology of the study consists in the use of an integrated and information-analytical
method of processing forensic information, forensic investigative practice, as well as an objective assessment of the
recommendations available in the legal literature on the production of procedural actions with the involvement of
special knowledge. Recommendations on the use of specialist assistance in the production of verbal and non-verbal
procedural actions are presented. Attention is drawn to the large volume of examinations conducted in cases of this
category, the choice of which is influenced by the nature of the criminal activity considered in the article. It is concluded
that the specifics of the implementation of criminal activities of employees of collection agencies in the collection of
overdue debts affects a significant area of public relations, the knowledge of which is often difficult or impossible
without the use of special knowledge.

Key words: investigation of crimes; collectors; collection of overdue debts; special knowledge; specialist; production of
procedural actions; technical and forensic means; appointment of examinations.
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ITo ouenke uccienoBarenel, KOIIEKTOpCKas nes-
TENILHOCTB B cpepe yCIyr B HACTOSIIIEE BPEMSI OTHO-
CHUTCS HE TOJIBKO K OfIHOW M3 Hambosee NepCreKTHB-
HBIX, HO ¥ HanOoJiee JOXOIHBIX BUITOB KOMMEPUYECKON
nestenbHOCTH [1, ¢. 33-34; 2]. UmeHHO 3TO 00CTOS-
TEJICTBO JIOKUTCA B OCHOBY (DMHAHCOBO BBITOZHOTO
Pa3BUTHUS PbIHKA KOJUIEKTOPCKUX YCIIYT, KOTOPOE BIIH-
sI€T Ha pOoCT uX KonuyecTBa B Poccuiickoit enepanun
U, KaK CIEICTBHE, BBIOOP KOJJICKTOPAaMH NPHEMOB U
CH0CcO0OB B3BICKaHUS 33J0JKEHHOCTEH. Mexmy Tem
mobast cepa, B KOTOPOU CKAILIMBAIOTCS JICHEKHBIC
CpEACTBa, a TaKXKE PEAIU3yIOTCS pa3IUYHBIC OIle-
pauuu, IpuHOCAIIKE MpUObUIb, BCErna IMOMaaacT B
0051acTh IPUCTAIILHOIO BHUMAHMS KPUMHHAIBHBIX
aneMeHTOB. MIMEHHO Takasi CHTyalus CKJaJIbIBaeT-
Csl BOKPYT JAEATEIbHOCTH KOJUIEKTOPCKUX areHTCTB,
OCYILECTBISIOIUX PaboOTy C JHMLIAMH, HMEIOLINMHU
KpPEIUTOPCKYIO 3aJI0JDKEHHOCTh [3]. AHanmu3 cyneo-
HO-CJIE/ICTBEHHOMN MPAaKTUKH MOKa3bIBAET, YTO OCHOB-
HO€ KOJIMYECTBO IIPABOHAPYILIEHHH NPHU B3BICKAHUU
JI0JITa COBEPIIAETCS COTPYOHMKAMH KOJUIEKTOPCKUX
areHTCTB B OTHOIIEHWH JOJDKHUKOB M MX POICTBEHHU-
KOB ¢ 00pa3oBaBILIeHCs 3a40JKEHHOCTBIO B CHCTEME
MHUKpo3aiiMoB. O4eBHUIHO, YTO Takas CHUTYyallUs CBS-
3aHa C TeM OOCTOSITENILCTBOM, UTO YUPEKIACHUS MH-
KPOKpEIUTOBaHUS HE OOpEeMEHSIOT ce0st CyneOHbIMU
TSDKOAMH, CUHMTasi Tako croco0 Manod(peKTHBHBIM
Y BeChbMa 3aTpaTHBIM, B OOpamialoTcs B KOJUIEKTOP-
CKHE areHTCTBA C LEeJIbI0 OBICTPOTO BO3BpaTa ACHEX-
HBIX CPEJCTB IyTeM MPOJAXH JOJTOB CBOUX KIHEH-
TOB. BMecTe ¢ TeM mpaBOBO# CTaTyC KOJUIEKTOPCKHUX
areHTCTB JAJIeKo He Cpasy ObUI B TOCTATOYHOH cTere-
HU OTpEZETICH, B CBA3M C 3TUM OTBETCTBEHHOCTH 3a
HapyIlIeHus, JOIyCKaeMble B XOJ€ B3bICKaHUS J0JITa,

He ObLIa IPeAyCMOTPEHA, UTO ITO3BOJISIIIO UM HCITOIh-
30BaTh B 3TUX IIEJISIX HE3AKOHHBIC CPEACTBA U METO/IBI.

[lomaraem, 4TO OTMEYeHHass HeraTWBHas CH-
Tyalnus JIOJDKHA W3MEHHUTHCS B CBS3M C TNPUHSITH-
em @enepanpHoro 3akoHa ot 10.07.2023 Ne 323-
®3 «0O BHECCHMH W3MCHCHHA B  YTOJOBHBIN
konieke Poccuiickoit @enepanuu u crtateu 150 u 151
YronoBHO-IIpoLiecCyaIbHOTO  Kojiekca Poccuiickoi
®enepanuny», kotopeiM B YK PO BBenena cra-
Tbs1 172.4 «He3zakoHHOE OCYILIECTBICHUE NEATEIb-
HOCTH TI0 BO3BpPAaTy IMPOCPOUYECHHOH 33J0KEHHOCTH
(m3HYeCKnX JHI», BCTymHUBIIAsS B cuiy ¢ 21 wmions
Tekyiero roga'. [IpuHsATHEM TaHHOTO HOPMATHBHOTO
aKTa 3aKOHOJaTeJeM, Mo CyTH, IOATBEPIKIeHa OTMeYa-
eMasi MHOTUMH YYeHBIMH HEI0CTaTO9Has YPPEeKTHB-
HOCTb TOJIBKO aIMUHHUCTPATUBHOM OTBETCTBEHHOCTH
3a HEe3aKOHHBIE JAEWCTBHS KOJUIEKTOpPOB. J[o cux mop
K COTPYIHHKAaM KOJUIEKTOPCKHX AareHTCTB, HCIOIb-
3yIOUIMM HE3aKOHHBIE METOAB! OCYLIECTBICHUS Jie-
SITETFHOCTH TI0 BO3BpAaTy MPOCPOUYCHHOMN 3a10JIKEH-
HOCTH, YTOJIOBHAas OTBETCTBEHHOCTh NPHUMEHSJIACh
TOJIBKO 332 BO3MO)KHBIE TOCIEACTBUS UX JAEHCTBUU.
[IpuBneds TakuUX JIUI K YTOJIOBHOM OTBETCTBEHHOCTH
3a BeIMOraresnbeTBo (cT. 163 YK P®), napymenue
HEMPUKOCHOBEHHOCTH 4YacTHOU >ku3HM (cT. 137 YK
P®), ymBIIUICHHOE YHHUTOXKEHUE WITH TTOBPEKICHHE
umyiectsa (cT. 167 YK P®D), xnesery (ct. 128.1 YK
P®), yrpo3y youiicTBOM MM IPUYUHEHUEM TSIKKOTO

! denepasbhbii 3akoH ot 10.07.2023 Ne 323-D3 «O BHECeHHH
U3MEHEHU! B YronoBHbIN kojekc Poccuiickoit denepanuu
u crarbu 150 u 151 YromoBHO-IpoLecCcyabHOTO KOJIEKCa
Poccuiickott Deneparum» // OdunmaabHBII HHTEPHET-
nopran npaBoBoit uudopmarnuu. URL: http://www.pravo.
gov.ru (aara oopamenus: 14.07.2023).
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Bpena 310poBbio (cT. 119 YK P®) u 1. 1. Ha npakTHke
OBLIO JOBOJIBHO 3aTpyAHHUTENBHO [4, c. 94]. [TosToMy
BBegeHue B YK P® criennanbHOM HOPMBI, TpeaycMa-
TPUBAIOIIEH OTBETCTBEHHOCTh 33 HE3aKOHHYIO HEsl-
TEJIBHOCTh B TOM YHCIIE COTPYIHUKOB KOJIIJIEKTOPCKUX
areHTCTB, I103BOJUT YCUJIUTh YPOBEHb 3allUTHI IIpaB
Y 3aKOHHBIX WHTEpEeCcOB (pu3udueckux iuil u obecrie-
YUTh HEOTBPATMMOCTh HACTYIUIEHUS YTOJIOBHOW OT-
BETCTBEHHOCTH.

Mexy TeM Ha CETOAHALIHMM AEHb PEaKIHIO CO
CTOPOHBI IPABOOXPAHUTEIHHBIX OPTaHOB Ha JOIyCKa-
eMBbI€ B pacCMaTpHUBaEeMOii cepe HapyIIeHus, K CoxKa-
JICHUIO, MOXKHO OLICHUTH KaK HOCAIIYIO BEIOOPOYHBIMH,
HeNleHCTBEHHBIN XapaKTep, YTO CBUJCTENLCTBYET 00
WX HETOTOBHOCTH 3((EKTUBHO MOBIHATH HA TPOTHU-
BO3aKOHHBIE JAEWCTBUS COTPYAHHUKOB KOJUIEKTOPCKUX
areHTCTB B 00JacCTH B3BICKAHMS MPOCPOUCHHOH 3a-
JOJKEHHOCTH C JOJDKHUKOB. DTO 00YCIIOBIEHO CIIOXK-
HBIM XapakTepoM MpOSIBIECHUs MPOTHUBOIPABHOMN Jie-
ATETBHOCTH COTPYAHHUKOB KOJJIEKTOPCKUX areHTCTB,
a TaKKe peakuued JOHKHHUKOB U UX POICTBEHHHUKOB
Ha COOBITHSI M UX MOCIIEACTBHSI, IPOUCXOMSIINE B CBSI-
37 C B3BICKAHUEM Yy HUX 33/I0JKEHHOCTH. B OonbImmH-
CTBE CIIy4aeB JIOJDKHUKH WU UX POJCTBEHHHUKH O0-
palaoTcs B IPaBOOXPaHUTENbHBIE OPraHbl TOJIBKO B
ClIy4yae HaCTYIUICHUS TSDKKUX JUISl HUX MOCJEICTBUM.
IIpn sTOM mpecTynHas AESITEIBHOCTh, peaan3yemas
COTPYIHHKAMH KOJIJIEKTOPCKHX areHTCTB, UMEET Tpo-
JIOJDKAIOIIUNCA XapaKTep, Hayajo KOTOPOM JIEKHUT
3a TpeleaMy YroJOBHO-IIPaBOBO# KBanuduKanuy,
Y TOJIBKO KOT/Ia OTCYTCTBYET HeoOxoaumast (IoKHas,
C WX TOYKW 3PEHUs) JTUHHS MOBEJEHHUS CO CTOPOHBI
JIOJDKHUKOB, HAaYMHAET MPUOOpETaTh HOBBIC (hOPMBEI,
HOCSIIHE OOIIECTBEHHO OMACHBII XapaKTep.

HccnenoBanne nmpoOineMaTHK MPUBICYCHUS CIIe-
LUaNTbHBIX 3HAHUN NpPU paccieloBaHMU IpecTyIlie-
HUH, COBEPIIAEMBIX COTPYAHHKAMH KOJUIEKTOPCKHX
areHTCTB IPU B3bICKAHUU MPOCPOUCHHOMN 3aJ0JIKEH-
HOCTH, OCYLIECTBIISJIOCh C HCIONb30BAaHUEM KOM-
IUIEKCHOTO W WH(OPMAIMOHHO-aHATUTHIECKOTO Me-
ToAa 00pabOTKM KPUMUHAIMCTUYECKON HH(POPMALIH,
U3y4eHHsl YTOJIOBHBIX J€J1> ¥ OMyOJIMKOBAaHHOH Cy/1e0-
HO-CJICJICTBEHHON MPaKTUKH, a Takke OOBEKTHBHOMN
OLIEHKM MMEIOIINXCA B IOPUIUYECKOM JHuTeparype B
3TOM OTHOIICHUH PEKOMEHIAINH.

Hdymaercs, 4To K OAHOM U3 NIPUYUH HETOTOBHOCTHU
MPaBOOXPAHUTENLHBIX OPTaHOB B YCIOBHUSIX (HOPMH-
pOBaHHsI HOBOTO BHJIa NPECTYIHOW IEATEIBHOCTH
aJIcKBaTHO pearupoBaTh Ha €€ IPOSABICHUS MOXKHO
OTHECTH OTCYTCTBHE MPAKTHMUYECKUX PEKOMEHAAIHM
[0 PAacClEeNOBAHUIO MPECTYIUICHUN, COBEpPLIAEMBIX
COTPYAHMKAaMHU KOJUIEKTOPCKHUX AareHTCTB B OTHO-
LIEHUU JOJDKHUKOB M MX POJACTBEHHHKOB, a TaKKe
pEeKOMEeHJalui 10 MPOBEAEHUIO CIIEICTBEHHBIX JI€ii-
CTBUH, oOecrnednBaroIux ero 3¢p¢GeKTUBHOCTh. B
3TOM CBSI3U XOTENOCH OBl 0OpaTUTh BHUMAaHHE Ha He-
00XOIMMOCTB MPUBIICYCHHS CIIEIINATUCTOB MIPH MPO-
W3BOJICTBE 10 YTOJOBHBIM J€JIaM paccMaTpuBaeMoi

2 3a epuon ¢ 2020 rozxa o mapt 2023 roga M. A. OcurnoBoit
ObLIO M3y4eHO 156 YrONOBHBIX e, BO30Y)KAEHHBIX II0
(dakTaMm COBEpLICHUS MNPECTYIUICHUH  COTPYIHHKaMH
KOJJIEKTOPCKHX areHTCTB.

KaTeropuy yKe ¢ MOMEHTa MPOBEPKH COOOIICHUS O
MPECTYIJICHUU.

B uwacTtHOCTH, OOJBIION O0BEM JAHHBIX, ITOAJIE-
YKAIUX TO3HAHUIO B MPOIECCE PACCIEIOBAHUS TAKUX
YTOJIOBHBIX JIEJI, BBI3BIBACT HEOOXOJUMOCTh B3aMMO-
JEHCTBUS CliemoBarelis (JI03HaBaTeNsa) ¢ JINIAMH, SIB-
JSIOUIMMHACS O0JIQaTEeNIMUA  CIICIIUANBHBIX 3HAHUU.
Y4eHbIMU OTMEUAETCS, YTO TAKOE B3aUMOJICICTBUE B
paccMaTrpuBaeMori cepe mpemcraBiseT coboit ype-
TYJIMPOBAHHYIO 3aKOHOM U BEIOMCTBEHHBIMU aKTaMU
JeSATENHHOCTD, KOTOPAs 3aKJII0UAETCS B TIPUBICUCHUH
CHETMaINCTa ISl COACUCTBUS B PacCieIOBaHHUH TIpe-
cTyruieHn#d. Mcxonms w3 3aKOHOAATENbHOW JehUHU-
MY, OCHOBHAs 3ajaya CIICIMAJINCTa HaIpaBJICHa HA
MIPIMEHEHNE NUMEIONNXCS ¥ HEeTO CIeNHaTbHBIX 3Ha-
HUW JJIS1 YCTAHOBIICHUS MOMJIEKAIINX TOKA3BIBAHUIO
00CTOSTEIILCTB B XOJI€ YTOJIOBHOIO CYIOIPOU3BOICTRA
M 3aKIIOYaeTcsi B COACHCTBHM OpraHaM MpeiBapu-
TEJIBHOTO pacciie/IoBaHus B 00HAPYKEHUH, (DUKCAITUU
Y U3BSATUU CIICAOB MPECTYIUICHUS MPU MPOU3BOICTBE
MpoLecCcyalbHbIX ACHCTBUHM, Aaye KOHCYIbTALlMA U
3aKJIIOYCHUN M0 CHEIHaTIbHBIM BOIPOCAM, OTHOCS-
IUMCST K €T0 KOMIIETSHITNH, OOHapykeHnH, (Hukca-
LMY U U3BSTHH CJIEJOB MPECTYIUICHUS, IPEIMETOB U
JIOKyMEHTOB, B MPUMECHCHUHU TEXHHUECKUX CPENCTB,
MPOBEACHNN KOHCYJIBTAINH, MPOU3BOICTBE MCCIIEAO0-
BaHui [5, c. 110]. [Tpu 3TOM K 00sI3aTEIBHBIM YCIIO-
BHSIM TaKOTO TPUBJICUEHHUS 3aKOHOM OTHECEHEI, BO-
MIEPBBIX, HE3AaUHTEPECOBAHHOCTH CIIEIAINCTA B AETIe
U, BO-BTOPBIX, €M0 KOMIIETEHTHOCTS [0, C. 86].

[Ipexxae Bcero HEOOXOMUMOCTH HCIOJIb30BAHHS
MTOMOIIIX CITEITHAICTAa B XO/€ IMPOW3BOJCTBA TIPO-
LeCCyaabHBIX JACUCTBUH TPeOyeTCs P COBEPIICHUU
MIPECTYIUICHUH C TPUMEHEHHEM M HWCIOJIb30BaHUEM
TEXHUYECKUX CPEJCTB, K KAKOBBIM OTHOCATCS H TIpe-
CTYIUICHUS, COBEpIIAEMbIC TpPH BO3BpaTe IIPOCPO-
YEHHOW 3aJI0JDKEHHOCTH. B 94acTHOCTH, ¢ pa3BUTHEM
COLIMAJTBHBIX CeTeld B MHTEPHET-NIPOCTPAHCTBE KOJ-
JIEKTOPHI aKTHBHO HCIOJB3YIOT MX B CBOUX IIEIISX.
B oTnmenpHBIX ciaydasx comnmaibHBIE CETH HCIIONb-
3YIOTCS IMH KaK CPEJICTBO JIOCTaBKH MH(OPMAIIUH,
HOCSIIEH yrpoXarollMid XapakTep M JOJIKHUKA.
B npyrux — mis co3maHus OTPHIATENFHOTO COIH-
AIBHOTO 00pa3a JOJDKHUKA WM €r0 POJCTBCHHUKOB,
B OTUX 00pa3zax COMEp)KaTcs CBEIACHUS TOPOYAIIETo
xapakTtepa. B 3Toil cBs3M momiexxar o0s3aTeNTsHOMY
HCCIIEIOBAHUIO KOMIIBIOTEPHBIEC U TEXHUYECKHUE CPe-
CTBa, WCITOJIb30BAHHBIC IS PACCBUIKHA MHCEM-YTPO3,
WX TMPOTPaMMHOE O0eCIIeUeHHe, a TaKkKe JTF0bIe Ipy-
rue, 00eCIeUYMBaIONINEe BO3MOXKHOCTH aBTOMAaTHYC-
CKOTO BO3ZICHCTBHSA (HalIpuMep, aBTOI03BOHA) Ha abo-
HeHTOB. [loMomIp crienuanrcTa MOXKET 3aKITF0YaThCs
B OOHapy)XEHUU TaKUX MPOTrpamMM, BBISBICHUU YCTa-
HOBOYHBIX JAHHBIX a0OHEHTOB, @ TAK)KE BPEMEHHBIX
MapaMeTpoB OCYIIECTBICHUS OKa3aHHOTO Ha JOJDK-
HHUKA BO3JEHCTBUSA. B KOMIBIOTEPHO-TEXHUYECKHUX
CPeICTBax COTPYOHHKOB KOJUIEKTOPCKUX areHTCTB
MOTYT COAEPXAaThbCsl WHBIE CBEJCHUS, YKa3bIBAIOIINE
Ha OINPENCIICHHBI XapakTep B3aUMOOTHOIICHHUN
MEXIy COTPYAHHKAMH areHTCTBA W JOJDKHUKAMHU
WU UX poicTBeHHUKamH. ClenyeT OTMETUTb, UYTO
CIy4aeB OCHAIICHUS KOMIIBIOTEPHO-TEXHUYIECKHIX
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CPEeICTB, MPUHAUICKAIINX COTPYITHUKAM KOJIIEKTOP-
CKHX areHTCTB, B OTHOLIEHUH KOTOPBIX OCYIIECTBI-
JIOCh paccieloBaHNue, MPOTPaMMHBIMU CpEICTBAMHU
3aIUThl THPOPMAIIMU Ha HUX BEISBICHO HE OBLIO.

IIpu paccnemoBaHMM NPECTYIUIEHUH, COBEpILA-
e€MBIX C NMPUMEHEHHEM KOMITBIOTEPHO-TEXHUIECKUX
CPeICTB, NOCTaTOYHO 3(P(PEeKTHBHO MPUMEHEHHE Ta-
KHX TexHu4yeckux cpezacts, kak UFED, MoOuibHBIN
kpumuHaTUCT, XRY, MOBILedit, Tapaatyn u ap. [7,
c. 43] Kak ormeuaeTcsi yueHbIMH, yKa3aHHas KpUMHU-
HAJIMCTHYECKass TEXHUKA TO3BOJISIET paboTaTh IMpaK-
THYECKH C JTIOOBIM YCTPOHCTBOM TOABHKHOM COTOBOM
CBSI3H, B TOM YHCJIE C MOBPEXKACHHBIMU yCTPONUCTBA-
MH, HaBUTATOpaMH, IUIAHIIETHBIMH KOMIIBIOTEpaMHU
MO0ON OTepaIioHHOW CcHUCTeMBbl. JlaHHBIE yCTpOWi-
CTBa TMO3BOJIIIOT BOMTH B CHCTEMY B 00X0[ maposei
U JIOTUHOB (JIN0O TOCPECTBOM HX pPacliO3HABaHUS),
paboTarh ¢ MOOMIIEHBIMH yCTPOWCTBAMH 0€3 aKKyMy-
JIATOpa MO0 OTACIBHO C CUM-KapToii [8, c. 99].

B gactHOCTH, TIpM PacKpBITHH W pacciieIOBaHUH
paccMarpuBaeMoil KaTeropuul MPecTyIUIEHHH COTO-
BBl TenedoH, KaKk MPECTYMHHUKOB, TaK M MOTEPIEB-
IINX, ABISETCS WCTOYHUKOM 3HAYMTENHHOTO o0BhemMa
nH(pOpMAIINH, KaK JOKa3aTelbCTBEHHOW, TaK U OpH-
eHTupytoled. Bmecre ¢ Tem, npuHUMas BO BHHUMA-
HUE BEPOSTHYIO OCBEIOMIIEHHOCTB TIOZ03PEBAEMBIX O
BO3MOXKHOCTSIX MOJYYEHHUS] ¢ MOOMIIBHBIX YCTPOICTB
KPUMHHAIMCTHYECKH 3HAYMMOW WHQPOPMAIUH, OHU
MOTYT TPUHUMAaTh MEpPHl KaK K YHHUYTOXEHHIO Ta-
KHX YCTPOMCTB M CHM-KapT, TaK U K UX COKPBITHIO,
OCOOCHHO B CIlydasX aKTHBHOTO INPOTHUBOJCHCTBHSA
paccrenoBaHuio. B cBS3M ¢ 3THUM TpU TPOBEIACHUHU
U OCMOTPOB, U OOBICKOB HEOOXOJMMO HAaIlpaBisTh
ycunusi Ha OoOHapy)XeHHe MOOWIBHBIX YCTPOHCTB C
WCTIONIb30BAHUEM TPEAHA3HAYEHHBIX IS 3TOTO TeX-
HUYECKUX cpeacTs. B wactHocty, O. I1. [pubGyHOBBIM
PEKOMEHIyEeTCSl MPUMEHSATh C 3TOU I1€JIbI0 HEJIMHEH-
HBIE JIOKATOPBI TaKMX Mopelel, kak «JlopHer» coort-
BercTByronux Moaudukaimii, KORION HGO-4000y,
«NR-900S», «<BVS WH», «JIroke» [9, c. 61].

Kpome 31010, 110 cripaBeyInBOMY 3aMEYAHUIO yue-
HBIX, TPH TPOU3BOJICTBE IO YTOJOBHBIM J€laM He
yaensieTcss HeoOXOIIMOTO BHUMAHUS UCTIONTb30BaHUIO
Ppe3yasTaToB OMIITMHTa TeNe()OHHBIX COSAMHEHNUH (aHa-
JUTAYECKass 00padoTKa W JeTajau3anus BCEH aKTHB-
HOCTH BBIOpaHHOTO aboneHTa [10, c. 18]), mosTomy B
MarepHuajax /el HEpeIKo OTCYTCTBYIOT 0000Iaromnie
JOKyMEHTBI 00 aHajm3e HMMEIOMUX 3Ha4eHUe Teie-
(hOHHBIX TTEPErOBOPOB (BpeMEHH, MeCTa i ADOHEHTOB).
Cnoxnocts paboThl, kak otMmeudaer O. I1. I'pubyHOB,
3aKIIIOYaeTcs B MaccuBe MH(OPMAIIUH, KOTOPBIA Tpe-
JOCTAaBISTIOT a0OHEHTHI CHCTEM COTOBOW CBS3U, TIIE
KOJIMYECTBO HOMEPOB 3a ONpe/IeNeHHbIN MPOMEKYTOK
BpEMEHU MOXKET MCUHCIATHCS B Thicsidax. [lomomns B
stoM MoxkeT okazarh AIIK «CermenT-Cy», ITO3BOJISIO-
LM BBISBISTH HHTEPECYIONINE TPYIIbI a00HEHTOB U3
TpapuKOB 0A30BBIX CTAHIIMU W 00padaTHIBATh JACTAITH-
3aIMI0 KOHKPETHOTO A0OHEHTA C 1IEJbI0 YCTaHOBICHHS
MECT ero npeObIBaHMs, MapUIPYTOB TEPEABMKEHHS U
Kpyra oomeHus [9, c. 61].

be3ycnoBHO, HCTIOIB30BAHNE TAKUX COBPEMEHHBIX
TEXHUYECKUX CPEACTB TpeOyeT HaJIWuus CIeIrallb-

HBIX 3HAHUH, a UX NMPUMCHEHHE HaubOoyiee IEeneco-
00pa3HO CIIEIUATUCTOM, KOTOPOTO CIelyeT MpHUBIIe-
KaTh K paboTe 1o u3BIedeHno naHpopmaumn n3 oOHa-
PYKECHHBIX KOMITBIOTEPHO-TEXHUYECKUX YCTPOUCTB.

OnHako TpeiCTaBIsAETCS, YTO BO3MOXHOCTH HC-
MTOJTE30BaHMS TIOMOIIM CIEIHAINCTOB TPH pacclie-
JOBaHWH PacCMaTpUBAcMbIX HAMH MPECTYIJICHUH HE
OTPAHWYHMBAIOTCS TPUMEHEHHEM YKa3aHHOTO BBIIIE
TEXHHYECKOTo obOopynoBanusa. [lo Hamemy MHe-
HUIO, CIIe[yeT aKTUBHO HCIONb30BaTh MOMOIIb CIIe-
[MATMCTOB TIPW TPOWU3BOACTBE CIEICTBEHHBIX U
MPOLECCYaTbHBIX JCHCTBUN, OCYIIECTBIIEMBIX B
CaMHUX KOJUICKTOPCKHMX areHTCTBaX WM HWHBIX (H-
HAaHCOBBIX YUPESKICHUAK, TPH paboTe ¢ OONBIINM
00bEMOM JOKYMEHTOB, B TOM 4YHCJE (PMHAHCOBBIX.
JelcTBUTENBHO, CIIOXKHAS CHCTEMAa B3aMMOOTHOIIE-
HUH, CKJIQIBIBAIOINAsCA MEXAY MODKHUKaMHU H CO-
TPYIHUKAMU KOJUICKTOPCKUX areHTCTB, OCHOBaHHAas
Ha (UHAHCOBO-KPEIUTHBIX OTHOIICHUSX, 00YCIOBIIH-
BaeT HEOOXOIMMOCTh M3YUCHHS HE TOJIBKO OTYETHBIX
JIOKYMEHTOB, UMEIOIIMXCS Y JOJDKHUKA (TI0 pa3iind-
HBIM [IPUYHMHAM X TIEPEUCHb U HAJTUUHUE MOXKET ObITh
HE TIOJTHBIM)), HO ¥ IOKyMEHTOB ()MHAHCOBBIX OpPTaHU-
3aluii, IPEAOCTaBUBIINX KPEAUT MU 3a€M, a TaKKe
KOJUIEKTOPCKOTO areHTCTBa. B maHHOM ciydae mpu-
CYTCTBUE CHEIHanucTa OyleT CIIOCOOCTBOBaTh WC-
TpeOOBAHUIO U UIBSITHUIO HEOOXOAUMBIX JIOKYMEHTOB,
MMEIOIINX OTHOIIIEHHE NMEHHO K PacciIeTyeMoMy CO-
OBITHIO.

Kpome storo, ¢ yuerom criequduKu COBEPILCHHUS
paccMarpuBaeMoro BHA MPECTYIUIEHWH W TIPH TPO-
BEJICHUU JIONPOCa PYKOBOJUTENCH (DMHAHCOBBIX Y-
peXICHMI, 0COOEHHO B TEX CHUTYyaIUsIX, KOTIa MMe-
eTcst HPOpPMAIHA O BOSMOXKHOW MIX MTPHYACTHOCTH K
MPECTYIUICHUSM, COBEPIICHHBIM MX MOJYUHECHHBIMHU,
WM BO3MOYKHOM IPOTHUBOJACHCTBUM BBHY KEJIAHHUS
COXpaHUTh CBOW aBTOPHUTET W aBTOPHUTET CBOETO Y4-
PEXACHUS, 11eJIeco00pa3HO HUCIONb30BAHUE TTOMOIIN
CHeIMaNCTa. YYacTHe JINIA, MMEIOIIEr0 CIelnnab-
HbIC 3HAHHS B COOTBETCTBYIOIIEH 0OnacTh, OyJeT sB-
TAThCSL (PAKTOPOM, OKa3bIBAIOIIMM ITO3UTHBHOE BO3-
NefCTBHE Ha JIMI, yYacTBYIOUIMX B IPOU3BOICTBE
JAHHOTO CJIEJICTBEHHOTO JieicTBYs. B wacTHOCTH, Xe-
JIaHWEe TIPOTHUBOJCHCTBOBATH PACCIIEIOBAHUIO MOXKET
OBITh HEHTPATN30BAHO BBUIY JEMOHCTPAIIUH CITEIH-
QJIMCTOM 3HAHHI B 00JIaCTH MpeaMeTa I0Npoca.

B sroii ceazu H. H. EropoB ormeuaer, 4ro «cre-
[UATHACT TIPUTTIAMAETCS K Y9acTHIO B JOMPOCE, KOT-
Jla U3BECTHO, YTO JOMPAIIUBACMBIN UMeeT OOJNBIION
MPaKTUYECKUH OIBIT, OTIIMYHO Pa30upaeTcst B CIICIH-
aNBHBIX BOTMpOCaX. B CBS3W ¢ 3TUM OH MOXET OXOT-
HO OOBSCHATH JONPALIMBAIOLIEMY CIIOXKHYIO CXEMY
OOBEKTOB U CBSI3e MEXIy HHUMH, 3aIlyTaHHOCTH OT-
YETHOCTH, BBIACHSASA TE€M CaMBIM €r0 CIOCOOHOCTH
BOCIIPHHAMATh CMBIC]I TEPMUHOB W CTENEHb OCBE-
JIOMJIECHHOCTH B KOHKPETHOW OTpaciu 3HaAHUU, uMes
LETbI0 BHIBECTH JIOTIPAIIMBAIOIIETO M3 PABHOBECHUS)
[11, c. 197]. YyacTue cnenuanucra B TaKUX Clyda-
SIX MOKET CBECTH Ha HET MOAOOHBIE YCHIIHS AOMpa-
muBaemoro. [losToMy cremoBarenio (JO3HABATEIIO)
HA/IJISKUT 3a0J1arOBPEMEHHO MOATOTOBUTHCS K TPH-
BJICYEHHUIO HEOOXOAMMOTO CIEIHANCTa K yYacCTHIO
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B TPOM3BOJICTBE JAHHOTO CIIEJACTBEHHOTO JCHCTBHSI.
Bwmecre ¢ Tem, K COXaJIEHUIO, CITy4aeB y4acTHsl CIie-
UAMCTOB NPU MIPOU3BOACTBE JOMPOCOB 10 paccMa-
TPUBAEMOI KaTErOpUH NPECTYIUICHHWH HaMU B XOJE
WCCIIEZIOBAaHUS BBIBIICHO HE OBLIO.

Eme Gonee crnenuduyeckuM BapuaHTOM B3aMMO-
JEHCTBUS CIIEAOBaTEsI (JI03HABATEIS) TIPU PACCIIEIO-
BaHWUU TMPECTYIUICHUH SBISIETCS WX B3aMMOJCHUCTBUE
¢ skcnepramu. OOYCIIOBICHO 3TO OONBITUM 00BEMOM
MIPOBOJIMMBIX TI0 JIeJlaM JaHHOW KaTerophH dKCIep-
TH3, a TAK)KE BBIOOPOM YUPEXKIIECHUI, B KOTOPBIX OHU
MPOBOJSITCS’. YUUTHIBas BEIOMCTBEHHBIH COCTaB Clie-
noBateniell (I03HaBaTeneit), KOTOPbIe OCYIIECTBISITN
pacclieioBaHle TPECTYIUICHUH, COBEPIIAEMBIX CO-
TPYIHUKAMH KOJUICKTOPCKHX arcHTCTB, BHIOOp UX HE
orpannumBaiica yuapexaeHusmu MBJI. CienoBarenu
CrnencTBEHHOTO KOMHTETA JJOCTATOYHO YacTO UCIIONb-
30BaJIM  BO3MOXKHOCTU (peiepaibHBIX OIKETHBIX
CyneOHO-3KCIIEPTHRIX YUpEeXKIeHHH MUHHCTepCTBa
roctuiun Poccutickoit @enepanuu (58 % Bcex mpo-
BEJICHHBIX IKCIIEPTHU3).

Br16op yupexneHus, B KOTOPOM MOXKET OBITH TTPO-
W3BECHO HCCICIOBaHKE, SABISICTCS MPABOM CIICA0BA-
Tenst (03HaBaTeNs ), KOTOPBIM OH PYKOBOJICTBYETCS TIO
CBOEMY JIMYHOMY YOEXKIEHHUIO, YTO OTPaXEHO B HOP-
MaTHBHBIX TIPAaBOBBIX akTax. OIHAKO, C TAKTUYECCKON
TOYKH 3pCHUSA, CUUTACM uenec006pa3HHM IIpU BBIHEC-
CEHHNH TIOCTAHOBIIEHUS O Ha3HAYCHHWH CIiel0BaTeIeM
(mo3HaBaTeneM) KOHKPETHOM SKCHEPTH3bI, MEpexa ee
IIPOU3BOACTBOM ITPOKOHCYJIIBTUPOBATHCA C OKCIIEPTOM,
MMEIONINM 3HaHHS B cepe Mpe/roaaracMoro uccie-
JOBaHHUA. COBCpIHeHHO IMOHATHO, YTO Y CJICO0OBATCIIA
(mo3HaBarenst), BBHIY OCOOCHHOCTEH MPaBOBOTO pe-
TYJIIMPOBaHUS JIEATEIBHOCTH SKCIEPTHBIX YUpexKie-
HUH, MOXKET HE ObITh BO3MOXXHOCTH NMPOKOHCYIBTUPO-
BaThCS C TEM JKCIEPTOM, KOTOPBIA OyZeT MPOBOIUTH
Ha3HAYCHHYI0 MM JKCIepTu3y. B Takom ciyyae cie-
JI0BaTellb (103HABATENb) MOYKET ITOTyYUTh KOHCYJIbTa-
LU0 CITEIHANIACTA, UMEIOIIETO MO3HAHMUS B 00IacTH
OyIyIIero UCCIIeOBaHUS.

OTMGTI/IM, YTO Ha HaA3HAYCHUEC U IMPOU3BOACTBO
AKCIIEPTHU3 3aTpauynBaeTCs 3HAUNTEILHBIA pecypc Bpe-
MEHH paccieOBaHHs MPeCcTYIUIEHUH, COBepIIaeMbIX
COTpYAHHUKaMU KOJUICKTOPCKHUX ar¢HTCTB B OTHOIIC-
HUU JOKHUKOB. OOYCIOBIEHO 3TO 0COOEHHOCTSIMHU
U3BATBIX OOBEKTOB, CAaMOTO YKa3aHHOTO Mpolecca,
a TaKoKe X OOJIBITUM KOJIMYeCTBOM. [1pu 3TOM aHamm3
CyeOHO-CIIEe/ICTBEHHOW IPAKTUKH CBHJIETEIILCTBYET O
TOM, 4YTO IO J€JaM O TAaKUX IMPECTYIUICHUAX Ha3Ha-
gaeTcsl OOJIBIION 00BEM PA3TMIHOTO POIa SKCIIEPTH3.
OOyCIOBIIEHO 3TO €Ille W TEeM, YTO Ha CETOIHAIIHEEe
BpeMs 3TOMY MPEIIECTBYET BO3MOXKHOCTH IMONyYe-
HUSL 00pas3IoB I CPaBHUTEIHHOTO HCCIEIOBaHUS,
KOTOpOE TaK e, KaK ¥ Ha3HaYeHUE U MPOHU3BOACTBO
9KCIIEPTHU3, IPETYCMOTPEHO 10 BO30YKICHHS YTOJIOB-
HOTO fIena.

Crenyer OTMETHTH, YTO B XOAE MpPEABAPHUTEINb-
HOU MPOBEPKU CIIEAOBATENb (J03HABATENb) MOIyIacT

> Tlpu BBIOOpE IKCHEPTHOTO YUYPESIKACHHS BO BHUMAHHE
NIPUHUMAETCS BUJ 3KCIIEPTU3bl, BEIOMCTBEHHAs IIPUHAJ-
JIEXHOCTh U aJAMUHHUCTPAaTUBHO-TEPPUTOPHAIIBHBIN MPUH-
LU OPTraHU3aLUU IKCIEPTHBIX MOApa3AeICHUI.

000l 00beM OOBEKTOB, HCCIEIOBaHUE KOTOPBIX
BO3MOYKHO TOJIBKO B YCJIOBHUSIX 3KCIIEPTHOTO yUpeK-
nerus. Kpome 310T0, HEOOXOAMMOCTh Ha3HAUYCHUS H
MTPOU3BOJICTBA IKCIIEPTH3 AUKTYETCS MOCTYIUIEHUEM
yKa3aHHBIX 00BEKTOB B TEUSHHE BCETO TpoLiecca pac-
CIIeZIOBaHUSI.

XapakTep MpecTyMHON AESITEIbHOCTU B MOJHOU
Mepe BIHSeT Ha BHIOOp ciemoBaresieM (J03HaBaTe-
JIeM) BHIOB HEOOXOMWMBIX dKcmepTu3. Bo Bcex m3-
YYEHHBIX HaMu yronoBHBIX Aenax (100 %) Obutu Ha-
3HAYEHBbI HKCIEPTU3bL. DTO SBIAETCS 0€3yCIOBHBIM
MOJIOKEHHEM, TaK KaK MOHITh OTJeIbHbIE MOMEH-
THl ME€XaHH3Ma 00pa30BaHUs TEX WM UHBIX CIIEA0B
WHBIM CIIOCOOOM HEBO3MOXHO. B oTnenpHBIX ciy-
YJasx Ha3HAUYCHHE DKCIIEPTHU3HI SABISIETCS 00s3aTemb-
HbIM. Tak, MpakTHUYEeCKU BO BCEX JieNax, B KOTOPHIX
JOJDKHUKAM WM MX POJICTBEHHUKAM IMPUYUHSIINCH
TeJIECHbIE MTOBPEX/ICHUS, HA3HAYAINCH Cy/Ie0HO-Me-
nunuHcKue skcneptussl (100 % cimydaeB mo nemam
JTAHHOW KaTETOPHH).

HocraTtouHo OOnpImIOH O0BEM YTOJNOBHBIX JIE,
paccienyeMbIX IO JielaM paccMaTpuBacMoON KaTe-
TOpHH, CBS3aH C HCCIEIOBAaHHUEM pEYH YEIOBEKa.
OOycoBIIEHO 3TO XapaKTepOM B3aUMOICUCTBHS CO-
TPYIHUKA KOJUIEKTOPCKOTO areHTCTBa M JOJDKHHUKA
WJTH €T0 POJACTBEHHUKOB (0OIIEHNE TOTSPIEBIIINX T10-
CpeAcTBOM Telle()OHHOU CBSA3M MJIM HEMOCPEICTBEH-
Horo oOmeHus1). O0bekTaMu Jisi (POHOCKOMUIESCKON
SKCIEPTHU3bI BBHICTYIAIN 3aITUCH TIEPETOBOPOB, TOTY-
YCHHBIE TIPU TPOU3BOJICTBE CIEACTBEHHBIX MJIM MHBIX
HpOLIECCYaIbHBIX JIEUCTBUN, a TAKKe NPEIOCTABICH-
HBIE CAMUMH NTOTEPIIEBIINMH (47 % U3y4EHHBIX YIo-
JIOBHBIX JIEJ).

OrpoMHOe 3Ha4eHHe ISl paccieIOBaHus MPECTy-
IUICHWH, COBEPIIAEMBIX COTPYIHHUKAMH KOJUIEKTOP-
CKHX areHTCTB, UMEET Ha3HAYeHHE U MPOU3BOJICTBO
TPaJUIINOHHBIX KPUMHHATUCTHYECKUX OSKCIEPTHU3.
Tak, B 62 % cny4yaeB Ha3Hayajach MOYEPKOBEN-
yeckas skcreptuza, B 37 % — Tpaconoruyeckas,
B 28 % — makTunockonuydeckas u B 26 % Ha3Havajach
TEXHUKO-KPUMHHAIUCTHYECKAs] OKCIEpPTU3a JOKY-
MeHTOB. B xorne paccienoBaHus JaHHBIX MPeCTyILIe-
HUH Ha3HAYaJNCh W JIPyTHE BUABI SKCIIEPTH3, TUKTY-
eMble HEOOXOAMMOCTBIO paccieJOBaHHs, OTHAKO OHU
HOCHJIA HE CUCTEMHBIH, 3MTU30AMYECKUI XapaKTep.

Takum ob6pa3zoM, TpecTyImHas NEATENbHOCTh CO-
TPYOHHUKOB KOJUIEKTOPCKHUX areHTCTB IpPH B3BICKa-
HUU TIPOCPOYEHHON 33J0IDKEHHOCTH B paMKax ee
MMO3HAHWSI OCYIIECTBISIONIMM IPOW3BOJCTBO  I10
JeNly JIMIOM IMpeAcTaBisieT coOoi CIOXKHBIH Mpo-
11ecc, BKJIFOYAIONINA MHOT0o0Opa3ue BOBICUEHHBIX B
3Ty cuCTeMY OOBEKTOB W mpenMeToB. [Ipu sTom crre-
nuQuKa ee peanusaliy 3aTparuBacT 3HAYUTEIBHYIO
cthepy OOIECTBEHHBIX OTHOIICHUH, TO3HAHKUE KOTO-
poii HEBO3MOXKHO 0€3 HMCIIONIb30BaHUS CHEIHAEHBIX
3HaHWM, a TAKXKe peaJn3alnui 3HaYUTeILHOTO 00beMa
MpolecCyaJbHbIX JEUCTBUH, B X0J€ KOTOPBIX MOTYT
NPUMEHSTBCS M HCIONB30BaThCs HAyYHO-TEXHHYE-
CKHeE CPEJICTBA, HalpaBJeHHbIE Ha BBIIBICHUE U MPH-
oO0IIIeHre BCEX BBIABICHHBIX CIIEAOB MIPECTYIUICHUS K
MarepraiaM YrojloBHOTO Jeja U HCIOJIb30BaHHS UX B
Ka4yecTBe JOKa3aTeNIbCTB.
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Beenenne

Jleranuzanms (OTMBIBaHHME) ICHEKHBIX CPEICTB,
MIOJTyYEHHBIX MPECTYMHBIM IIyTeM, OCTaeTcs akTy-
aIbHOW TPOONEMOHM Ui BCEro MHUPOBOTO cOO0OIIe-
crBa. [lo pasHBIM OLIEHKaM CIEIHAaINCTOB, 00bEeM
JEHEXHBIX CPEICTB, €KETOTHO MOABEPIalOLINXCS OT-
MBIBAaHHIO BO BCEM MHpE, YK€ IpeBblIaeT 1,3 TpiaH
nomtapos CHIA'. Dror ¢akt, Oe3yclIOBHO, TOBOPUT
00 orpoMHOM y1iepbe 3KOHOMHKE Pa3HBIX CTpPaH, KO-
TOPBII HAHOCUT IpecTyIHas AesTenbHOCTb. [lo3To-
My TpeCTaBiIsIeTcs HEeOOXOAMMBIM HCCIIeOBAaHHE
B TOM YHMCJIE CPAaBHUTEIBHO-IIPABOBOTO XapaKTepa, Ha-
MIpaBJIEHHOE HA M3Y4YEeHHE OIBITAa PAa3HBIX TOCYAapCTB
B cdepe OOpbOBI C OTMBIBAHWEM JIeHET IS BEIpa-
0oTku Hambonee 3(pHEeKTHBHOM CTpaTernu MPOTUBO-
NeHCTBUS NMAaHHOMY BHAY mpecTynHocTH. OcoObrit
WHTEpeC B JaHHOM KOHTEKCTE MPEICTABISIET OIBIT
Kuras kak rocygapcTsa ¢ OIHOW M3 CaMbIX CHIIBHBIX
SKOHOMHK MHpPa M CTPaHbI ¢ 3PPEKTUBHON CUCTEMON
MIPOTUBOJEHCTBHUS SKOHOMUUECKUM MIPECTYIIIICHUSIM.

HecMotps Ha TO YTO KOIMMYECTBO MpPECTYIUICHU,
CBS3aHHBIX C Jeraau3anuel (orMmpiBaHueM) (cT. 174,
174-1 YK P®) B coBpeMeHHbIH nepuoj, mno opuuu-
QJIBHOW CTaTUCTHKE, TOCTATOYHO HEBEJIUKO, CIIENyeT
MPU3HATh MX BBICOKYIO OOIIECTBEHHYIO OMAaCHOCTb.
AKTyanpbHOCTh HCCIICIOBAHUS YKAa3aHHOU TPOOIEMBI
00yCIIOBJIEHa TaKKe WX yrpo30d Ijsi cTaOMIBHOTO
pazButus Poccuu. KonmnuecTBo 0CyXI€HHBIX, I KO-
TopeIX cT. 174 u ct. 174.1 YK P® sBnsiuce ocHOB-
HBIM COCTaBOM IIPECTYIIJICHUS, 3a ISATUIETHUMN IEepH-
ox (20182022 rr.) cocraBuio 110 yemoBex?.

! TIoHsITHE ¥ CYITHOCTS JIerau3aii (OTMBIBAHHST) ICHEKHBIX
CPEACTB WJIM MHOTO MMYIIECTBA, NPHOOPETEHHBIX NPYTHMH
mnamu npectynHbM myteM. URL: https://omsk.sledcom.ru/
folder/876919/item/1335367 (mara obparienus: 04.07.2023).
2 Oruersl CynebHoro nenapramenta npu BC PD o yucine
MIPUBJICYCHHBIX K YTOJOBHOM OTBETCTBEHHOCTH M BHIax
yrojgoBHoro Hakazauus 3a 2018-2022 rr. URL: cdep.
ru/?id=79 (mara obpammenus: 25.07.2023).

B cBoto ouepeny 30 suBaps 2023 r. Haponusrit
6ank Kuras (HBK) Bemyctmnm «OtdeT o 6opnbe ¢
oTMmbIBaHuEeM JieHer B Kurae 3a 2021 r.», B KOTOpOM,
B YacTHOCTH, oOTMedaeTcs, 4to B 2021 romy
Kuraiickuii IeHTp MOHUTOPUHTA U aHAJIW3a IO OOPb-
0¢ C OTMBIBAaHUEM JICHET TOJTYIHII OTYETHI O KPYTTHBIX
TPaH3aKIUAX M OTYETHl O IMOJO3PUTEIBHBIX TPaH-
3akmusax oT 4,453 MITH MOJOTYETHHIX YUPEKICHUM,
B TOM uucie 3,816 MIH 0OTUETOB O MOJO3PUTEIBHBIX
TpaH3akIusax, uto Ha 47,52% Oonpiie, 4eM B Mpo-
IIUIOM TONY, & KUTalCKHUe MPOKypaTyphl CAHKIIMOHH-
poBanu apect 28,938 gemoseka mo 47,025 nena, mo-
J03pEBaEMBbIM B OTMBIBAHUH JICHET",

B «TpexnerHeM 1utaHe meWcTBUi 1o Oopnbe ¢
HapyIICHUSMU U MPECTYIUICHUSMH, CBSI3aHHBIMH C
orMbIBaHueM jaeHer (2022-2024 rr.)» oTMedaeTcs,
YTO B HACTOSIIEE BPEMs HEOOXOAMMO aKTUBU3UPO-
BaTh YCHJIUA 10 HAKa3aHHUIO 32 MPECTYIUICHUS, CBS-
3aHHBIC C OTMBIBAaHHUEM JICHET, MPEAYCMOTPECHHBIC
cratbeir 191 Yromouoro komekca KHP, pemmrens-
HO TpPEeCceKaTh PaclpOCTPaHCHUE OTMBIBAHUS JIEHET
U CBSI3aHHBIX C HUM NPECTYIUICHUM, COAEHCTBOBATH
WCTOYHUKY, CHCTEMaTHYEeCKOMY U BCECTOPOHHEMY
YIIPaBJICHUIO, CO3/IaBaTh M COBEPIIIEHCTBOBATH HAITH-
OHAIIBHYIO CHCTEMY MNPEAYNPEKACHUS U KOHTPOJIS
pHCKa OTMBIBAaHHUS JICHET, a TaK)Ke pealbHO 3allu-
maTh HAIMOHAJIbHYI0 0€30MacHOCTh, COIUATIBHYIO
CTaOUIBHOCTH, DKOHOMHYECKOE Pa3BUTHE U HHTEPE-
CcBI Hapoma®.

3 Kurail omyOnuKoBal MOCHEAHHNA OTdeT O 6opsbe ¢

ormbiBaHueM JneHer, 401 opranmzamus Hakazana. URL:
https://ru.chinajusticeobserver.com/a/china-releases-latest-
anti-money-laundering-report-401-institutions-punished?ys
clid=105s282p4z661030219 (nara obparenus: 25.07.2023).
S E N RARAT A2 1R IS T 4T i B s
FARSE =447 8)). URL: www.pbc.gov.cn/fanxiqianju/135153/
135155/135157/4458995/index.html  (nara oOpamieHus:
25.07.2023).
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[locnencTust neranu3aivi HAHOCAT BpPEA DKOHO-
MHUKE, OTPa)KaloTCsl Ha JIeNOBOM cpejlie, a TaKkke Ha
penyTanu 1 IPUBIEKATEIbHOCTH (PHHAHCOBOTO CEK-
Topa ctpansl [1, c. 233-234]. To, uto npobnema ot-
MBIBaHMS MPECTYMHBIX JI0OXOA0B B HACTOSAIIEE BpEMs
aKTyaJbHa, MOATBEPXAaeT (aKT MOSBICHHUS B MapTe
2022 r. ”BMEHEHUH B 3aKOHE, CONIACHO KOTOPBIM He-
MIOJITBEPKACHHBIE CpPEJCTBA YMHOBHHUKOB BO3MO)KHO
obpamiare B moxon rocymapcrsa (©3-44): B cmydasx
MIPEBBILICHNS 3a€KJIapUPOBAHHOIO 0X0Ma 3a TMpes-
IIECTBYIOIIME TPU TOAa HaJl CYMMOW, MOCTYyNUBILEH
3a TOX Ha cYeTa YNHOBHHKA WM WICHOB CEMbH, MPHU
OTCYTCTBHH JI0Ka3aHHOCTH MX 3aKOHHOCTH, CPEJICTBA
MOTYT OBITH U3BSTHI.

HuTterpammst Poccuu B MUpoBOe cOOOIIECTBO Be-
JET ¥ K YBEIMYEHHUIO UCTIONb30BaHUS MHOCTPAHHBIX
0OaHKOB ISl JIETAJIN3AINH JEHEKHBIX CPENCTB, MOITY-
YEHHBIX B PE3y/IbTaTe NPECTYIUICHUH [2].

B nensx ycoBepIIEHCTBOBaHHSA OTEYECTBEHHOTO
3aKOHOATENbCTBA O MPOTHBOACHCTBUH JIETalTu3allini
(OTMBIBaHUS) IPECTYIHBIX TOXOMOB CIEAYET U3ydaTh
3aKOHOJATENILCTBO U CYAEOHYIO MPAKTUKY CTPaH C I0-
JIOKUTEIHFHBIM OIIBITOM B 3TOH OOJIACTH.

Lenp uccnemoBaHus — MPOBECTH CPABHUTEINBHO-
MPpaBOBOM aHAIN3 3aKOHOaTeNbcTBa Poccun u Kurasi,
a TaKke MPaBONPUMEHHUTEIHHON MPAaKTHKH B cepe
MPOTUBOJACHCTBUS JIeraau3aluy (OTMBIBAHHIO) I€HET
JUTS BBISBJICHHS IIOJIOKUTENIBHOTO OMBbITa GOpPBHOBI C
JAHHBIM BHJIOM MIPECTYIHOCTH.

MeTonuka npoBeeHus UCCIETOBAHUSA

IIpu npoBeseHNH HUCCE0BaHUS HUCIIOIb30BAIUCH
CPaBHUTEJIBHO-TIPABOBON  (aHaJIW3  3aKOHOJATEIIhb-
CTBa U NPABOIPUMEHUTEIBHON NpakTUKu Poccun u
Kwuras), crarucTHIecKWid MeTOmbI, METOX KOHTCHT-
aHaym3a myonvkanuii B CMU, moCBsIEHHBIX TPO-
OyemMe MCCIeIOBaHMS.

Pe3yabrarsl uccienoBanus

Kak crmemyer w3 oduIMaNbHON CTaTUCTHYECKON
vHGOpPMAINK,  TPENOCTAaBICHHOW  YIpaBleHUEM
Opranum3aiuu  OObeauHeHHBIX Haruii 1o HapkoTu-
KaM U MIPECTYITHOCTH, TIpeoiaraeMasi TeOpeTHIECKH
paccuMTaHHas CyMMa JIETAIM30BAHHBIX JCHEKHBIX
CpPE/ICTB B MUPE TOJIBKO 32 OJIUH IO/l COCTABIISIET MAThH
nporeHToB MupoBoro BBII, B 1eHeXHOM BbIpakeHUU
3TO CyMMa OT OJHOTO JI0 IBYX TPUJUIMOHOB JIOJUIAPOB
CIIIA. Yka3aHHBIE 00CTOSTEIBCTBA ITOATBEPIKIAIOT Ce-
PBE3HOCTh U BAKHOCTH Tako# mpooOiemsel. Pa3paboran
PSI MEXKIYHAPOIAHBIX MPABOBBIX aKTOB, KOTOPBIE yCTa-
HaBIIMBAIOT O0S3aTeNIbCTBA CTPAH-YYaCTHHUKOB B BO-
Ipocax KPUMHHAIM3AIUN HEMOCPEICTBEHHO CaMoi
JIeTaJIM3aIMK TPECTYIHBIX JTOXOJ0B, CO3/IaHMS Hallu-
OHAJILHBIX WMHCTPYMEHTOB IO €€ MPEAYIPEKICHHIO,
BEISBIICHHIO ¥ PACCIICOBAHUIO BBISIBIICHHBIX MPECTY-
IUICHUI JaHHOTO HAIPaBJICHHUS, & TAKXKE B BOMPOCAX
OpTaHu3ali BCECTOPOHHETO MEXIyHAapOTHOTO CO-
TPYOHUYECTBA B yKa3aHHOU cdepe [3, c. 95].

Tepmun «oTMbIBaHue geHer» (money laundering)
nosiBriics B 80-x romax XX Beka B CILIA. On mpume-
HSIETCS K MPOIIeCcCy MPHUIAHUS HEJEeTaIbHO MOTyYeH-
HBIM JICHE)KHBIM CPEJCTBAM M UMYIIIECTBY BUIMMOCTH
JIETaIbHOTO.

OnHUM U3 MEXAYHApPOAHBIX CTaHAAPTOB B OOpB-
06e c OTMBIBaHHWEM MPECTYHHBIX JOXOAOB BBICTYIMAET
Konpennmss Cosera EBpomst (1990 1.). JlaHHBIN akT
«YCWJIMBaeT» HAIMOHAIBHOE 3aKOHOAATENbCTBO B
aTo# cdepe [4, c. 398].

K OCHOBHBIM HOPMAaTHBHBIM TIPaBOBHIM  aK-
TaM, PEryJIHPYIOIUM MPOTHBOACHCTBUE JIETaJH-
3alluM TPECTYIHBIX O0X0M0B B Poccuu, oTHOCHTCS
®enepanbHblid 3akoH 0T 7 aBrycta 2001 1. Ne 115-03
«O TpoTHBONEHCTBUM Jeranu3anuy (OTMBIBAHHIO)
JIOXOJIOB, TIOJYYEHHBIX NPECTYNMHBIM IyTeM, u (u-
HaHCHUPOBAHUIO TeppopusMay (nanee — OeaepaabHbIii
3ak0H Ne 115-D3), OCHOBOII KOTOPOMY IIOCITYKHITH
MeXIyHapoJHbIE cormamenus |5, c. 154]

B Vronoaom konexce P® napsany ¢ TepMHHOM
«OTMBIBAaHHE» YKa3aH JPYrod — «JIeraju3aus», moj
KOTOPBIM, TI0 MHEHHIO HEKOTOPBIX aBTOPOB, TOHUMA-
eTcs coBeplleHne (UHAHCOBBIX ONMEPali U APYTHX
CETIOK C JEHEeKHBIMH CPEJICTBAMHU WM MHBIM HMY-
[IECTBOM, NPUOOPETCHHBIMH B pE3yJibTare COBEp-
IIeHHUS TPECTYIUICHUS, THOO HUCIOIB30BAaHUE WX IS
OCYIIECTBIICHUS TNPEANPUHUMATENBCKON WIM HHOU
SKOHOMUYECKOH JIEATETHLHOCTH [6].

I1o muenuto b.B. BoimkeHkrHa, 1eraan3amnys — 3To
(hmHAHCOBBIE OTIEpAIH U JPYTHUE CIEIKH, 1T KOTO-
PBIX COCTOUT B M3BJIEUYEHUM JOXOJOB OT MMYILECTBA,
HE3aKOHHOCTBH KOTOPOTO COKphITa [7, c. 53].

Tak, JKene3HOmOPOKHBIM palOHHBIM  CYyZIOM
PecriyOnuku Bypstust B 2019 . ocyxkaena H. mo
9. 3 cT. 159, . «6» 4. 3 c1. 174.1 YK P®. Omna, 6y-
nyuu pykoBoguteneM JIHT, Morna 3axitouaTs cienku
U OTKpBIBAaTh CYETa, SBIATHCS MPEACTABUTEIEM CBO-
ero /IHT. H. npu3HaHa BUHOBHOM B TOM, YTO 3UMOM
2017 r. nerammzosana 300 Tbic. py0., MOTyYEHHBIC
B pesynbTare npectyruieHus. OHa coBepIInia B TOM
grciie (UHAHCOBYIO OIIEPAIIHIO IS IPUIAHHS MTPaBO-
MEpHOT0 BH[a 3TOi cymme’.

B uwactu npeaukaTHBIX NPECTYIUIEHUH pPOCCHM-
CKUH 3aKOHO/ATEIb 3aKPEeII UX 0 TPUHITUITY «BCE,
KpOME...», YTO HE BBI3bIBAaET BO3pakeHuil. Bmecre ¢
TEM CYHTaeM KOPPEKTHBIM HCIIONIb3YeMbIH KaK B 3a-
KOHOJIaTeIILCTBE HEKOTOPHIX CTPaH, TaK M B MEXKIY-
HapoJHOM TpaBe TEPMHMH «OTMbIBaHMEe». Ilojaraem
BO3MOYXHBIM HCKITIOYHTH TEPMUH <JTIETalTU3aIusD U3
YronosHoro kozaekca Poccnn.

Taxoke OTMETHM, YTO HE COBCEM KOPPEKTHO IOBO-
PHUTH TOJIBKO O MIPEINPUHAMATEIHCKOHN JAEeITEeITHbHOCTH
B CBSI3U C T€M, YTO Jierajau3auus (OTMbIBaHUE) COBEP-
1aeTcs B pa3HbIX 001acTAX.

Tak, JKene3HomOpOXKHBIA pallOHHBIN CyA I. YaH-
V5 BeIHEC TPUTOBOP B OTHOWEHUH C., 00BUHIEMOTO
o IL. «a», 4. 4 ct. 228.1, 4. 5 cT. 228.1, 9. 1 cT. 174.1
YK P®. On cucreMaTH4ecKu Moiydall NpecTyIHBINA
JIOXO/I, HE3aKOHHO COBIBasi B TEUCHUE AIUTEIBHOTO
meprora B COCTaBeé OPTaHM30BAaHHOM TpyHIbl Hap-
KOTHYECKHE cpeacTBa. Jms mpumaHus BUANMOCTH
3aKOHHOTO XapakTepa MOJY4YeHHBIM CpeICTBaM OH
paspabortan cxeMy MX OTMBIBAHHS ITyTEM COBEpIIIe-
HUSl GUHAHCOBBIX omnepanuid. A mMeHHo, C. pemut
MOJTyyaTh BO3HArpaXkJieHWEe B BUJAE KPUITOBAIIOTHI
MUPUHTOBOM 3IEKTPOHHOM TIJIATEXKHOM CHUCTEMBI U

5 TIpuroBop YKene3HOIOPOKHOTO PaiOHHOTO cyza I. YiaH-
V5 (Pecny6nuka Bypstust) Ne 1-623/2019.
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B IaJIbHEHIIIEM, HICTIONB3YsI MHTEPHET-00MEHHHUK, KOH-
BEPTHPOBATH UX B pyOIIH.

K ¢akynsratuBHOMY 00BEKTY, KOTOPOMY BpEJ Ha-
HOCHTCSI B OTIPEJIEIIEHHBIX CITydasx, cJelyeT OTHECTH
uHTepeckl cobctBeHHocTH [8]. CoBepiueHue psiia
oTIeparuii, XapaKTepHBIX JJIsi OTMBIBAHUSA, MOXET I10-
BJIeYb TpEKpalleHNe MpaBa COOCTBEHHOCTH M WHBIX
BEIIHBIX TpaB [9, c.72].

K nmpumepy, JlI. ocyxnmen mo m. «6» 1. 2 cT. 171
VK PO, n1. «0» 4. 4 ct. 174.1 YK P 3a 10, 4TO, KOI-
JIa Ha MOAKOHTpOoNbHEIN eMmy cueT OO0 «MIITTK»
nocTynmio 6,2 MiIH pyOIieH, MOy9eHHBIX B Pe3yllb-
TaTe COBEPILICHUS UM IPECTYIUICHUS — HE3aKOHHOTO
MIPEANPUHAMATENIECTBA, OH COIVIaCHO 3apaHee MpH-
TyMaHHOW cXxeMe IpUAall UM BUANMOCTh 3aKOHHOCTH.
B nmanpHelieM OH HCMONB30BaN yKa3aHHBIE HeE3a-
KOHHO TIONyYCHHBIE W JIETAJIIN30BaHHEBIE (OTMBITHIC)
JIEHEe)KHBIE CPEJICTBA 10 CBOEMY YCMOTPEHHIO. Tak,
J1. oOparuics kK COTpYIHUKY OaHKa C MOPYyYEHUEM O
TIePEUNCICHUH JEHSKHBIX CPENICTB, YKa3aB IMPH STOM
MHUMOe ocHoBaHHe. COTpYIHUK OaHKa, BBITIONHSISA
CBOM CIy)XeOHbIe 00S3aHHOCTH, HE HMesl IMPECTYII-
HBIX HaMepeHHui, copMHUpOBaJ TIATEKHOE MOpyYe-
HUE, MTOCPEICTBOM KOTOPOTO W3 JCHEXKHBIX CPEICTB
B cymme 6 200 000 py6ieid, MOCTYNMUBIINX HA CHET
000 «MIITTK», mepeduciieHsl JeHeKHBIE CPENCTBA
B cymme 6 000 000 pyOseit Ha c4eT MOAKOHTPOIBHOTO
. ropunuueckoro nura — OO0 «baKaIKOMIUIEKT.

JlaHHBII TPUTOBOP MILTFOCTPUPYET, 9TO 0OOHEKTOM
MpecCTyIUIeHus, TpeaycMoTpeHHoro cT. 174.1 YK PO,
SIBIISTFOTCSI OOIIIECTBCHHBIC OTHOIIICHUS, 00ECIIeUrBa-
FOIIME 3aKOHHBIA UMYIIIECTBCHHBIN 0060pOT®.

ens neramu3amuy — CKPBITH MOMIMHHBIA HC-
TOYHHK JIOXO/a OT IPOTHUBOIIPABHOW AESITEIHHOCTH,
BBIJIAB 32 JICTANbHYIO MPUOBLIL, MPUAATH UM HOBBIM
TPKIAHCKO-TIPABOBOM CTAaTyC 3aKOHHO TMpHoOpe-
teHHoro umyiectsa [10, c. 84]. Ilox neHexHBIMU
CpelncTBaMU B KOHTEKCTE MpeaMeTa JIeTalu3alud B
ct. 174, 174.1 YK P® nonuMaroTcs Kak HaJU4YHbBIE
JIEHBT' Y, TaK U Oe3HAMYHEIE IeHeXHbIe cpecTBa [11].
[IpeameTom neranu3anuu HE MOTYT SIBJISITHCS 1EHHO-
CTH, TTIOTHOCTBIO U3BATHIE U3 TPAKIAHCKOTO 000pOTa.

Tak, 3amecturens Tmpokypopa PecmyOmuku
Bypstum yTBepamn OOBHHUTEIHHOE 3aKIIOUCHIE,
IJ€ PYKOBOAWTENIO CEIbCKOXO3IWCTBEHHOTO TIpeN-
npusituss H. BMeHsieTCsl coBeplleHUE NPeCTYIUICHUM
mo 4. 3 ct. 159 YK PO u . «6» 4. 3 ct. 174.1 YK
P®. Eit npexssBieHo, yTo oHa, OyIydd AUPEKTOPOM
atoil gupmel, B 2016-2017 rogax B LeNsX MOJIyde-
HUS CYOCHIHMH TI0 TOCYIapCTBEHHOW IporpaMMe He-
OJTHOKPATHO TOJ[aBayia JIOKHBIE JTaHHBIE O IMOHECEH-
HBIX pacxomax. B pesynprare €10 moiay4deHbl JEHBIH
B cymme cBeime 700 TeIC. pyOneH, U s IpUIaHUS
¥M JIETaJTbHOCTH OHAa COBEpIIMJIA C HUMHU (PMHAHCO-
Bble omepanuu’. [lo napyromy yromoBHoMy jeny B.
MPeIbSIBICHO 00BHHEHHUE 110 4. 4 cT. 159 YK PD, u. 1
cT. 187 YK P®D, u. 4 ct. 33, 4. 3 c1. 272 YK PO, 11. «6»
4. 4 ct. 174.1 YK PO®. XKenmuna, BBens B 3a01yx1e-

¢ IIpuroop JKene3HOAOPOKHOTO PallOHHOTO cyna r. YnaH-
Vo (Pecrrybnuka Bypsrtus).

7 URL: https:/epp.genproc.gov.ru/web/proc_03/search?article=
66339947.

HUe pabOTHUKOB OaHKa, MOTIPOCHIIA ITOTIOTHATE BKIIA]]
€€ MaTepH 3a CUET CPEACTB, HAXOSALIUXCS Ha BKIIAJE
Myxka. [Ipu aToM 3m0yMbInUIeHHWIA yoenwna OaH-
KOBCKHX CIYKaIllUX B OCBEIOMIICHHOCTH BIIa/IETIbIICB
BKJIQJIOB O MPOU3BOAMMBIX OMEPAlUAX U MOAIHCAIa
BMECTO HUX IUIATeKHBIE JOKYMEHTHI. B pesymbsrare
(PMKTUBHBIX KaCCOBBIX OIepanuii 0OBHUHSEMAs TIOITY-
YHJia BO3MOXHOCTh paclopspKaTbes HETIPaBOMEPHO
TTOJTYICHHBIMA CPEICTBAMH B CyMMe 7,3 MITH pyOJeit.
B nanpHeiiiieM oHa oOHanmMuWiIa JEHBTH, a TaKKe
TIpUIaia IPaBOMEPHBINA BU]T BIAICHUIO U PACTIOPSIKE-
HHIO UMB®.

TepmuH «(pUHAHCOBBIE OINEPALMN» HE MMEET 3a-
KOHOJATEIBLHOTO OMNPECICHUs] B YTOJOBHOM IIpa-
Be. B coorBeTcTBUM ¢ pazkicHeHWsMH [lmeHyma
BepxoBHoro Cyna P® k HUM OTHECEHBI JEHCTBUS C
JEHE)KHBIMUA CPEACTBAMH M MHBIM HMYIIECTBOM, Ha-
MpaBJieHHBIE HAa YCTaHOBJICHHUE, N3MEHEHUE WIIH TIpe-
KpalleHue TPaXTaHCKUX IpaB WIH OO0sI3aHHOCTEH.
OTMeTHM, YTO OTCYTCTBHE OJHO3HAUHOTO OIpere-
JICHUS B CyIeOHOM MpPaKTHKE MPUBOAUT K OINTHOKaM.
HexkoToprie aBTOpBI CUMTAIOT, YTO JAHHBIM TEPMHH
TTOJVIEXKUT UCKITIOUEHHIO U3 YTOJIOBHOTO KOAEKCA BBU-
Iy OTCYTCTBHS OTIpE/ICTICHHS B 3aKOHO/IAaTENIbCTRE.

Taxxe ormerum, uto B cT. 174 u 174.1 YK P®
yKa3aHbl HE BCE CIOCOOBI OTMbIBaHMs. K mpumepy,
MproOpeTeHne, BIIaJIeHNe U HCITOB30BaHUE TaKXKe HEe
0XBau€HO OOBEKTUBHOM cTOpoHOM cT. 174 n 174.1 YK
P®, n3-3a yero cyapl HE yCMAaTPUBAIOT B JACUCTBUSIX
JIAL 3TOTO IPOTUBONPABHOIO AesiHUA [12].

[Tnenym Bepxosnoro Cyna Poccuu (2015 1) otHeC
K IIpeaMeTaM TpecTyIieHni B cT. 174 u 174.1 YK PO
JICHEe)KHBIE CPEACTBA M UMYIIIECTBO, €CJIA MX HE3aKOH-
HOE€ MPHOOpETEHHUE SABISAETCS MPUIHAKOM MPECTYTIIIE-
HUH, THOO TIOTyUYEHHBIE 3a PECTYIUICHUE (HaIIpuMep,
3a yOMICTBO 1O HaiMY) MJIM KaK IUIaTy 3a COBIT orpa-
HUYCHHBIX B 000POTE MPEIMETOB.

HexoTopsie aBTOpBI CYUTAIOT, YTO CYOBEKTOM TIpe-
cTyruieHus no craresim 174, 174.1 YK P® nomxnO
SIBIISIThCSL  COBEpIIEHHONETHee JUIo. OnHako cyle-
CTBYIOT BO3MOXKHOCTH JIJIsI COBEPILIEHHS (PHAHCOBBIX
orepaluii ¥ UHBIX CAETIOK JuioM miaamie 16 aer. [pu
JOCTIKCHUH 14 JIeT JUI0 MOXET 3aHUMAarbCs Tpe-
MIPUHUMATEITECTBOM, B TIPOIIECCE JIETETHPHOCTH COBEP-
Iast psizt CACNOK. B To BpeMs Kak MOBBIIIICHUE BO3pacTa
OTBETCTBEHHOCTH MOXET ITPUBECTH K BOBJICUCHHIO HE-
COBEPIICHHOJIETHUX JIUI] B TIPOIIECC OTMBIBAHUSI.

HecosepuienHoneTHie B Bo3pacTe OT YETHIPHA-
[IaTH JIET TaKXe BIIPaBE CaMOCTOATENHHO: 1) pacro-
pSKATHCS CBOMMH J0XOJaMu; 2) BHOCHTH BKJIAJbI B
KpeIUTHBIE OpraHU3alli U PacropskaTrbcs UMHU; 3)
coBepmiaTh OBITOBBIE cAenkH. OTMETHM, YTO JaHHBIE
CIETKU MOTYT OBITh HCITOJL30BAHBI U JJI1 OTMBIBAHHSL.

Takum oOpa3oM, mpeyiaraeM BO3pacT HACTyTIJe-
HUSI YTOJIOBHOM OTBETCTBEHHOCTH 110 CT. 174 u 174.1
YK PO ocraButh 0e3 n3MEHEHMUS.

[To MHEHHIO HEKOTOPHIX aBTOPOB, CICAYET MPHU-
BJIEKaTh BUHOBHBIX K OTBETCTBEHHOCTH IO CT. 174
n 316 YK PO, ecnu BUHOBHBIH 3Hal O XapakTepe

8 URL: https://epp.genproc.gov.ru/web/proc_03/search?article=
66339947.
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npectymieHus [§]. Bpsia 11 MOXXHO cOITIacUThCS € Ta-
KOM MO3ULMEN B CBSI3U C U3JIUIIHEN PENPECCUEH.

Lenp mnpumaHusi NOPaBOMEPHOTO BHIA 3aKpe-
IIeHa B O0eWX aHamu3upyembIx cTarbiax [13].
HeycranoBneHHOCTh LIETH «IPUAAHNS PABOMEPHO-
r0 BUAA...» SIBIETCS ONHOW M3 PacIpOCTPAHEHHbIX
MPUYHUH OTMEHBI IPUTOBOPOB MO OTMBIBaHMUIO [14].

Tak, ¥ ocyxnen mo 4. 6 ct. 290, u. 1 ct. 285,
9. 1 ct. 174.1 YK P® 3a 10, 9TO B IENIX MPHUAAHAS
BUJIUMOCTH 3aKOHHOCTH MPOUCXOXKACHUS JECHEKHBIM
CpeICTBaM, MOJIyYeHHBIM MPECTYNHBIM MyTeM, 00pa-
tics K I1. ¢ mpoch0o#l MepedncInTh UX CO cueTa
00O «A» ot OO0 YOA «b» Ha cuer ero UII c ykaza-
HHUEM IUIaTeka — «OoIjIaTa 3a ToOBap», YTO HE COOTBET-
cTBOBaO AeiictBuTeabHOCTH’. I1. HE OBUT OCBEIOM-
JICH O HE3aKOHHOM IIPOMCXOXKAECHUHM 3TUX CPEICTB.
VY. 0co3HaBaj, 4TO OH BOBJIEKAET MaTepHalibHbIE 1IEH-
HOCTH, IPUOOPETEHHBIE IPYTUM JIUIIOM B Pe3yJbTare
MIPECTYIUICHUS], B 3KOHOMUYECKHI 000POT.

B Kuraiickoit HaponHo#i PecnyOnuke B obnactu
IIPOTUBOJEHCTBYUS OTMBIBAHUIO IPECTYIHBIX JI0XO/0B
OCHOBOIOJIAralOIMM HOPMATHUBHBIM  JTOKYMEHTOM
sBrseTcss 3akoH «O NPOTUBOJAEHCTBUN OTMBIBAHHIO
JIeHEeT», KOTOPBIA BCTymuia B cwiry 1 saBaps 2007 T
[15,c. 77].

Cornacuo ct. 191 YK KHP, ormbiBanuem mnpu-
3HAETCSI COBEPIICHHE JMIIOM TAKUX JEHCTBHH, Kak:
1) mpenocraBiieHHE pacueTHOTO CUETAa; 2) coneiicTBre
B 0OpalicHWU MMYILECTBA B JICHEXKHBIC CPE/ICTBA;
3) coneiicTBUE B IEPEBOE NEHEKHBIX CPEICTB ITyTEM
MepeYrCcaeHs. Ha CUET U Jp., €CIU €My M3BECTHO O
MIPECTYITHOM IIPOUCXOXKAEHUH 0X0/10B. Kpome sToro,
LeJb ACUCTBUHA — COKPBITHE MCTOYHUKOB M XapaKTe-
pa aToit nestensHOCTH [16]. Ecnu mpectymienue co-
BEPIIEHO OpraHU3aIfel, MPUMEHSIOTCS ITpadHbIe
CaHKIIMHU, & UX PYKOBOAUTENIH TaKXKe IMOIBEPraroTCs
HakazaHuto [1].

Kuraii Taxxke BXOOUT B «A3naTcko-THXOOKeaH-
CKyI0 Tpymmy no Oopp0e c OTMBIBAaHHEM JCHEI»
[17]. Baxnas posb B 00pb0e C jieranusamnueii OTBe-
neHa ciyxOe (uHaHCOBOHM pasBemku Kwurtast (4acthb
Hammonansaoro banka), cocTosieit U3 nByx aemnap-
TaMeHTOB: Bropo 1o 60pb0e ¢ OTMBIBAHHEM TPECTYII-
HBIX 70X0710B U LleHTpa 1o aHanu3y U MOHUTOPHHIY
MPOTUBOACUCTBUS OTMBbIBaHUIO AeHer [18].

Haponnerit 6ank Kurtas u BepxoBHas Haponnas
npokyparypa Kutast coo0mmaeT o pe3oHaHCHBIX Aeax
[0 OTMBIBaHHIO. TakXke OHM CHCTEMAaTH4eCKH Haro-
MHUHAIOT, YTO TIOMOIIb MpPH TEPEBOAEC HE3AKOHHBIX
JOXOOB B PE3yjbTare HE3aKOHHOTO cOOopa CpencTB
OTHOCHUTCS K TNPECTYIUIEHUSIM IO OTMbIBaHMIO. [Ipu
9TOM OKOHYAaHME IPEIUKATHOIO IPECTYIJICHUS HE
MPUHUMAETCS] BO BHUMaHHUE MIPH PEIICHUH BOIIPOCa O
HaJMYUU TPU3HAKOB COCTaBa MPECTYIUIEHUS — OTMBI-
BaHUsI IEHEXKHBIX CPEICTB.

Kak B Poccun, Tak u B Kurae crioco0b1 coBepiienus
MIPECTYIUIEHUI IO OTMBIBAHMIO IEHEKHBIX CPEICTB

° Vronosuoe memo Ne 1-182/2019. «TocymnapcTBeHHast
aBTOMaru3upoBaHHas cuctema Poccuiickoit ®exnepanuun
«IIpaBocynue». URL: http://sovetsky.bur.sudrf.ru/modules.
php?name=press_dep&op=1&did=744 (mara oOpamicHus:
01.01.2022) .

JOCTaToOYHO pazHooOpasHbl. [IpecTymieHne «OTMBI-
BaHMsI JIEHET» MOXET MPUHUMATh (OPMBI, HAYMHAS
OT YPE3BBIYANHO CIIOKHBIX KOMOWHAITWH, BILIOTH JIO
caMbIx mpocteix aeuctBuil [19]. Kpome storo, ta-
KHE CTIOCOOBI COBEPIICHCTBYIOTCS JINOO MOSBIISIFOTCS
HOBble. BMecTe ¢ TeM CyTh OcTaeTcs NMpexHen: co-
KpBITHE MCTOYHUKA U XapaKTepa HE3aKOHHBIX JI0XO-
noB. OTMeUeHbI TaKue paclpoCTpaHEHHbIE CIIOCOOHI,
KaK CHSTHE OOJIBIIMX CyMM HaJWYHBIMH; IIEPEBOJ
KPYIHBIX CYMM MEXAYy MHOTUMH CUETaMH; C LEJIBIO
BOCTIPETIATCTBOBAHUS HW300JUUYEHUIO HCKYCCTBEHHO
JeJST LENOYKy TPaH3aKLUM, UCIONIb3ysd OaHKOBCKHE
IJ1aTeKHO-pacueTHsIe onepauuu u ap. Kpome astoro,
MIpH OTMBIBAHUU TPECTYIHBIX JTOXOIOB HCIIOIB3YIOT
00MEH, BEKCEJIsl, aKKPEAUTHBBI, a TAKXKE IJIaTEXHU TPe-
Thell cTopoHe. Y OpraHu30BaHHBIX MPO(QECCHOHAIB-
HBIX TPYITI METOJIBI OTMBIBAHUS IPECTYITHBIX CPEACTB
Oonee u3olpeHHble. BMecTe ¢ TeM, 10 MHEHUIO He-
KOTOPBIX aBTOPOB, MOsIBIICHHE UPPOBOTO pydIs Oy-
JIET COAEMCTBOBATh PACKPBITHIO MIPECTYIUICHUH, SBIIS-
IOIIMXCS MIPEIUKATHBIMU K JIeraan3auuy (OTMBIBAHHIO)
JIOXOJIOB, MOTyYEHHBIX MPECTYNHBIM ImyTeM [20].

Hapomusnii 6anx Kutas m BepxoBHas HapomgHas
MPOKYpaTypa TaKKe OTMEYAOT CHCTEMHYIO PadoTy
MEKBEJJOMCTBEHHOTO COTPYIHHYECTBA MO OOphOE ¢
OTMBIBAHHMEM JIEHET M HAJTUYHE PE3YIbTaToOB .

K mpumepy, otaen oOiecTBeHHOW 0€30MacHOCTH
. CHHBMH M300JMYMII MOILIEHHUYECTBO, [€ UCIIOIb-
30BaHbl HUPPOBEIE I0AHH JIs OTMBIBAHUS JICHET B IIc-
TsX M30eXKaTh MpeciieI0BaHus. ITO CIIydail CAUTAETCs
NEPBbIM B MPHBJICYCHUH LHU(POBOro I0AHS IS OT-
MBIBaHMsI TIPECTYNHBIX 10X070B B Kutae. Ludposoit
10aHb 32 IOCJIEHHE J1Ba TOZla CTAHOBUTCS Bce Oojee
BOCTpEOOBAaHHBIM B CTPAHE, YTO BBI3BIBAET 00ECIIOKO-
eHHoCTh Biacteil. B 2014 . Hapoansiii 6ank Kuras
cozian IpyIy 10 MCCIEAOBaHUIO cepbl npuMeHe-
HUS JIETAIbHON U(POBOI BaJIOTHI, @ IMEHHO CTPYK-
Typbl, TEXHOJIOTHHA, OOpaIeHns U MEXIyHapOIHOTO
onsiTa. B 2016 1. yupexxaeH Hay4yHO-UCCIEA0BATENb-
CKUI MHCTUTYT UU(POBON BAJIOTHI ISl 3aBEPLICHUS
CO3JIaHUS IPOTOTHUIIA CUCTEMBI JIETATbHOW IU(PPOBOH
BAJIIOTHI IIEPBOTO ITOKOJICHHUS.

«benas xHUra 0 Mporpecce UCCIEAOBaHUM U pa3-
pabotok 1udpoBoro wans B Kurae» omybmukoBaHa B
cepenune 2021 r. B Heil orpaxkeHo, uto k ety 2021 1.
peanu30BaHO OKOJIO MOJYyTOPAa MUJIJTHOHOB MMUIIOTHBIX
CrieHapueB IMUGPOBHIX I0AHEH: orIaTa, YCIyrd o0IIe-
CTBEHHOI'O NMUTaHUS M TpaHCHOPT. B chepe nmokymox
U TOCYIAapCTBEHHBIX YCIyr OTKPBHITO OKojio 21 MITH
JIMYHBIX KOUIETIBKOB M OKOJIO 4 MJIH KOPIOPATHUBHBIX
KOILIEJIBKOB, KOJTMUYECTBO TPAH3AKIMH B LIEJIOM MTPEBbI-
cuigo 70 MIH, UTOrOoBasg CyMMa COCTaBJISE€T OKOJIO
35 MIIpJ r0aHeu.

[MapannensHO € yKa3aHHBIM YBEJTHMYCHHEM KO-
IIeIbKOB HOBAsl BAJIIOTA CTajla MPUBJIEKATh MPECTYII-
HuKOB. Cily4an OTMBIBaHHsI IPECTYIHBIX JOXOAOB C
WCTIOJIb30BaHUEM LU(POBBIX I0AaHEH, KpOME yKa3aH-
Horo B I. CHHBMHU, yKa3aHBI B MOJUIEHCKUX OTYETax
10 BCEH CTpAHE.

10 Ycrounuk: China Financial News Network {E& : 10
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Tak, B akkayHTe WeChat bropo oOmecrBeHHON
Oe3onacHocTn THOETCKOTO aBTOHOMHOTO OKpyTa
I'ansu (mpoBuanma Cerayans) Ping An Ganzi ykasa-
HO, 4T0 B OKTs10pe 2021 1. 5kepTBOI MOIIIEHHUKOB CTaJl
rpaxnganuH Ban. O 3arpysun npunoxenue Digital
RMB wu mepeBen mpecTylmHHKaM Ha MHQPPOBOI cUeT
100 000 roaneii.

B npyrom cimyuae BecHoit 2022 1. ocy’kaeHa KOM-
maans Guangdong Huika Business Service Co., Ltd.
32 MOCOOHMYECTBO KHOEPNPECTYMHOW JesITeNbHO-
CTHM, a UMEHHO TPAHCI'PAaHWYHOM a3apTHOU urpe.
BHHOBHBIMHU «OTMBITO» 00JI€€ UETBIPEX MIIPJ IOAHEH.
[IpuroBop BEIHECEH B OTHOUIEHUH YETHIPHAAATH Ye-
noBek''. DTOT cityyaii cTan nokasareiabHbIM B 00pb0Oe
TIOJTUIH C OTMBIBAHHWEM CPEICTB B 00IaCTH, CBA3aH-
HOM C a3apTHBIMHU UTPaMH.

CrnenyromuM OPUMEPOM MOXKET CIYKUTh J€J0
Jlm Moyxya, xoropsrii ¢ 2013 mo 2020 r., Oymyun
3aMECTHTENIEM HadalbHHKAa LEHTpa WHPOPMAIMOH-
HOTo O0ecreUYeHUs ynpasieHus rpaxiaanckoit [1BO,
C COy4YaCTHHKaMH MOXUTWIM OKOJO MUJIIMApa oa-
Hell. Cyll IpUTOBOPMII €r0 K TIOPEMHOMY 3aKJIIOYe-
HUIO cO mTpadoM B MOIMUIUIMOHA I0aHEH 3a B3STKU
U MOIIEHHUYECTBO B TOCYHAPCTBEHHBIX 3aKYIIKax.
B 2015 . ¢ uenbro COKpBITHS B3SATKH U MPHUIAHUSL
BUIMMOCTH 3aKOHHOCTH IOJyY€HHBIM CPEICTBaM OH
roanucan (PUKTUBHBIA JOTOBOP 00 YCTaHOBKE U TIO-
CIETPOAaXHOM 00cy)kuBaHuu o6opynoBanus ¢ C."2

B ampene 2022 r. Bropo obmiecTBeHHO#H Oe3omac-
HOCTH aBTOHOMHOTO okpyra Bydon Tymzsa npoBuaINN
Xy05¥ HHGOPMHUPOBAJIO O PACCIEAOBAHIH YTOJIOBHOTO
Jiefla B OTHOLIEHHWU 28 CTYJIEHTOB KOJUIEIKa, BOBJIE-
YEHHBIX B MOLIEHHMYECTBO U OTMbIBAHHE JCHEKHBIX
cpenctB. PaccnenoBanue Hayaro B nexadpe 2021 . mo-
CJie TIPOBEpKU cooOIIeHus: B oTHOmeHnn JIxu buna,
BTOPOKYpPCHUKa Ko/ulelka B lI[3MHWKOy, Ha OaHKOB-
CKYIO KapTy KOTOPOT'0 MOCTYyIaja ¥ BEIBOAMIACH OOJIb-
1rasi cymma ieHer. B xoze nornpoca oH npu3Haics, 4To
JBOE JIpy3€d IPEMIOKIIM €My INPEAOCTaBUTH CBOIO
0aHKOBCKYIO KapTy HE3HAKOMBIM JIFOASM, YTOOBI «OT-
MBIBATh JCHBIH 32 KOMUCCHUIO B pazmepe 3 % ot 00o-
pota. Ilo3xe ObUIM yCTAHOBJICHBI OCTAJIbHBIE CTYACH-
ThI, KOTOpBIE COIIACUIINCh Y4aCTBOBaTh B OTMBIBAHUHU
JIEHEXHBIX cpeacTB. OTMETHM, 4TO 001I1ast CyMMa Jiera-
JIM30BaHHBIX CPEACTB JOCTUraer Oonee 3 MIH I0aHeH,
HO B CPETHEM OJIMH CTYAEHT MOJYyYMJI MAaKCUMaJIbHYIO
pubsLTH B pazmepe He 6omee 3000 roaneit. [lommims
Ipeziaia 3TOT CiIy4yail IMPOKOH Orlacke B LEJSIX YAep-
JKaHUsI APYTUX MOJIONBIX JIFONEH OT y4acTusi B IOI00-
HBIX cXeMax. Takue cilyyau BOBJICUEHUS] MOJIOIEKH B
MIPECTYIHBIE CXeMbI He PeAKoCcTh U B Poccuu.

[Ipu paccienoBaHun NpeIUKATHBIX TPECTYTICHUH
10 OTMBIBAHMIO JICHEKHBIX CPEACTB OpraHaMH Ipo-
Kypatypsl Kutas peanusyercd MexaHu3M, B KOTOPOM
OLICHKA YTOJIOBHBIX JIEJ ¢ OOBHHUTEIBHBIMH TPUTO-
BOpaMH COUYETAETCsl C MCCIeA0BaHNEM (aKTHUECKHX
0OCTOSTENBCTB 10 OTMBIBAHUIO JICHET.

TURL: https://baijiahao.baidu.com/s?id=17281579462751
52302 &wfr=spider&for=pc.

2. URL: http:/finance.sina.com.cn/money/fund/jjz1/2022-
03-23/doc-imcwipii0120756.shtml.

B cepenune mapra 2021 r. BepxoBHas HaponHas
npokyparypa u Hapoansiit 6ank Kuras cooOmumu o
HECKOJIBKHX JIeJIax 110 MPECTYIUICHUSM ¢ OTMBIBAHUEM
nener. Ilpu 3TOoM ykasanu, 4yTo BHIOpaHBI Jena ¢ pac-
MPOCTPaHEHHBIMH METOJAMU OTMBIBAHUS JCHEKHBIX
CPEICTB MO Pa3HbIM IPEIUKATHBIM IPECTYIICHUSAM.
B omHOM U3 yKa3zaHHBIX Jiel COOOLIAaeTcsl O MpHUBJeYe-
HHUHU K YTOJIOBHOM OTBETCTBEHHOCTH JIBYX COTPYAHHKOB
3a COIEHCTBHE CBOEMY Ha4aJIbHUKY B OTMBIBAHUH JICHET:
Jloxonpl, Mpu3HaHHBIE HE3aKOHHBIMH, KOH(HCKOBAHBI.
[MpumeuarensHO, 4TO Ha OTHENeHHE OaHKa, KOTOpOe
TaKOKe COAEHCTBOBAJIO MPECTYITHOMY JESHHUIO, HAJIOKEH
mTpad B HECKOIBKO MIJITHOHOB JIOJLTApOB'>.

Hupexrop Bropo mo 60pbbe ¢ OTMBIBaHHEM JEHET
Hapomgnoro 6anka Kwuras momuepkuBaet, 9T0 OaHK,
UCTIOJIB3Ys MH(OPMALIMIO, IEpeIaBaeMyI0 UM CylaMH,
aKTHBHO coJieiicTByeT O0opbOe C OTMBIBAaHHEM JCHET.
IIpoBoasTCs MPOBEPKU HA MPEIMET BBIIOJIHCHHS Y-
PeXIEHUSIMHI CBOMX O0sS3aHHOCTEH 1o O0opbde ¢ OT-
MBIBaHHEM JICHET, BBISBICHHUS PUCKOB M HaKa3aHMUs
BUHOBHBIX YUPEXKICHUN U PYKOBOAUTENEH.

OcHOBHbBIE Pe3yJbTAThI U BHIBOBI

N B Poccun, u B Kurtae cmocoOBI coBepiieHUs
MPECTYIUICHUH MO OTMBIBAHUIO MIPECTYIHBIX JOXOA0B
Pa3HO00pa3HbI U OCTOSIHHO MeHstoTcs. Heobxoaumo
pa3pabaTpiBaTh MHHOBAI[MOHHBIE TIOAXOBI B IPOIIEC-
C€ IPOTUBOJICHCTBUSA TEHEBOMY CETMEHTY YKOHOMUKHU
CTpaHbI B [IEJIOM ¥ MEXaHU3MOB ITPOTUBOICUCTBHSI JIe-
rajau3aluy J10XOJO0B, HAXUTBIX MPECTYIHBIM IIyTEM,
B yacTHOCTH. Kurtalickuii moaxo B 3TOil 00JIacTH Ha-
MpaBJIeH Ha y)kecToueHne OOpHObI C MOJOOHBIMU Mpe-
CTYIUICHUSIMU U CUCTEMHBIN MTPUHIUT (YCHUIICHHE YTO-
JIOBHOM OTBETCTBEHHOCTH 3a JAHHYIO KaTETOPHIO JIeT,
MIPUHATHE KOMITJIEKCa HOBBIX HOPMATHUBHBIX aKTOB IO
MIPOTHUBOACHCTBHUIO JIETATH3AINH U TIP.).

Co croponsl Poccuiickoit dexepanun HeodXxoau-
MO B CJIOKHBILIUXCS HOBBIX PEAJBHBIX SKOHOMUYE-
CKHUX YCJIOBHSIX IPOAHAIU3UPOBATH JAHHBIC HOPMBI
YK P® nHa mpeaMer uX COOTBETCTBHSI IMOJIOKECHUAM
CMEXHBIX HOPMaTHUBHBIX aKTOB, YCTPAHUTh UMEIOIIIH-
ecs MPOTHUBOPEYUSL.

CoBepIIIEHCTBOBAHNE JIEHCTBYIOMIETO YTOJIOBHOTO
3aKOHOJATEeNbCTBA POCCMM B 4YacTH OTBETCTBEHHO-
CTH 3a OTMBIBAHHE IEIeCO00pa3HO TaKKE B CIEIY-
omux HampaBieHusx. OIHO W3 HUX KacaeTcs Iya-
JIU3Ma B HaUMEHOBAaHUU COOTBETCTBYIOLIEH TpYIIIIbI
MPECTYIUICHUH, KOTOPBI HEOOXOIUMO HCKIIOUUTH.
OCHOBBIBaSICH Ha OOIENPU3HAHHBIX TMPUHITATIAX U
HOpPMax MEXIYHapOAHOIO IIPaBa, pacCMaTpUBAEMYIO
Pa3HOBHUIIHOCTh MPECTYIUICHUHN ClIeyeT MMEHOBAaTh
TOJIBKO «OTMBIBAHUEM» KPUMHUHAJIBHBIX JI0XOJOB.
[dpyroe HampaBieHHE CBSI3aHO C YTOUHEHHUEM IpU-
3HAKOB OOBEKTHBHOW CTOPOHBI MPECTYIUICHHH, Mpe-
TyCMOTPEeHHBIX B CT. 174 1 174.1 YK P®, B TOM dnIC-
JIe TyTeM PacIIupeHUss Kpyra Croco00B OTMBIBAHUSA,
BKJIIOUasi MpUOOpeTeHHe, BIAJCHUE W HCIIOIb30Ba-
HUE MPHOOPETEHHBIX MPECTYITHBIM ITYTEM JCHEKHBIX
CPEIICTB WJIM UHOTO UMYILECTBA.

13 URL.: https://baijiahao.baidu.com/s?id=1694716120911
254367&wfr=spider&for=pc.
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OtmbIBaHNE JCHET MO,I[I/I(i)I/II_II/IpyeTCH, IIpuHUMasi JIOBHO-IIpAaBOBAasg 60p1,6a C HUM A0JDKHa BCCTHCHh Ha
HOBBIC KPpUMHWHAJILHBIC (bOpMLI nu HpHCHOC&6J'II/IBa- KOMIIJICKCHOM OCHOBE C MCIIOJIb30BaHUEM BCETO apce-
ACh K U3MCHAIOUIMMCS 6aHKOBCKI/IM, (bI/IHaHCOBI)IM U HaJa YTOJIOBHO-IIPAaBOBBIX CPEACTB U BO3MOXKHOCTEH
HWHBIM 5KOHOMHWYCCKHUM OTHOIIICHUAM. HOBTOMy yro- COBpPCEMCHHOIO ITpaBa.
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Bompoc 0 coBepuIeHCTBOBAHUM 3aKOHOAATEJIbHON KOHCTPYKIMHU COCTaBa
youiicTBa MaTepbi0 HOBOPOKIEHHOI0 pe0eHKa MO-NPeKHEMY AKTyaJIeH
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AnHoTanusi: B crarbe mokazaHo, 4To XoTsa ¢ MoMeHTa BBefeHus B YK PD 1996 1. mpuBMiIerupoBaHHOTO COCTaBa —
yOuiicTBa MaTepbio HOBOPOXKAEHHOTO pedeHka (ct. 106) — mpomnuto 6osee 25 €T, NO-NPEKHEMY aKTyalbHBIMH OCTAIOTCS
B3aMMOCBSI3aHHBIE BOIIPOCHI 3aKOHOJATENIFHOM perIaMEeHTAIMH JAaHHOTO COCTaBa NPECTYMIICHUS W KBATH(UKAINU 3TUX
MPECTYIUICHNH; U3JI0KEHA aBTOPCKAsl MO3HUINSA TI0 Py MOMEHTOB, KaCalOIIUXCSl COBEPIIICHCTBOBAHUS 3aKOHOIATEIBHOM
KOHCTPYKIMH pacCMaTpUBaeMOro COCTaBa pecTyIuIeHus. B uacTHOCTH, OTCTanBaeTCsl MHEHHE, YTO KJIFOYEBBIM YCIIOBUEM
st BMeHeHHs cT. 106 YK PO sBnstoTcs m3MeHeHUs (OTKIOHEHHUS) B IICUXHKE KXCHIIUHBI, KOTOPBIE TPOUCXOIAT IO
BIIMSHUEM O0COOEHHOCTEH mpoTekaHus ee OepeMEHHOCTH M POJIOB JINOO O] BIMSIHUEM HHBIX BHEITHUX OOCTOSTEIBCTB,
CIIOCOOHBIX TPaBMHUPOBATh IICUXUKY JKEHITUHBI (ICUXOTPaBMHUPYIOMINX 0OCTOSATEIBCTB), KOT/Ia OHA COXPaHsET KOHTPOIIb
HaJl CBOUM IOBEIEHUEM; yTBepkaaercs, uto cT. 106 YK P® He nomxHa pacnpocTpaHITbCs Ha TEX JKEHILIUH, YMBICET
KOTOPBIX Ha yOUHCTBO CBOETO OymyIiiero pedeHka chopMupoBaics e1iie B Ieproa 0epeMeHHOCTH, MO CIIeTHEE MPOTUBOPEUUT
CYTH IPUBUIETMPOBAHHOIO COCTaBa MPECTYMIIEHUs; pearaercsa u3 aucnosunuu cr. 106 YK P® ucknrounts TepMuH
«HOBOPOXXJCHHBII», MOCKOJIIBKY €ro OyKBaJbHOE TOJKOBAaHHE HEOOOCHOBAaHHO OTPaHWYMBAET NPHMEHEHHE TaHHOTO
COCTaBa MPECTYIUICHHS.

KuroueBble c10Ba: 3aKOHOAATeNbHAs TEXHUKA; COCTAB MPECTYNJIEHUS; NPUBMWICTMPOBAHHBIN COCTaB MPECTYIMJICHHUS;
OCHOBaHMS TOHIDKCHUS CTENEHM OOIIECTBEHHOW OINACHOCTH MNPECTYIUICHHS; YOWHCTBO Marepbl0 HOBOPOXKICHHOTO
pebenka; 3apanee 0OyMaHHBINA YMBICEIT; YOUHCTBO IBYX WJIM O0Je€ HOBOPOXKICHHBIX.
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Question of improving the legislative structure of the composition of the murder
of a newborn child by a mother is still relevant

T. N. Nurkaeva
Samara National Research University, Samara, Russian Federation
E-mail: NurkaevaTN@yandex.ru

Abstract: The article shows that although more than 25 years have passed since the introduction of the privileged
composition into the Criminal Code of the Russian Federation in 1996 — the murder of a newborn child by a mother
(Article 106), interrelated issues of legislative regulation of this corpus delicti and the qualification of these crimes
remain relevant; the author’s position on a number of points concerning the improvement of the legislative structure of
the considered the composition of the crime. In particular, the opinion is defended that the key condition for imputation
of Article 106 of the Criminal Code of the Russian Federation are changes (deviations) in the psyche of a woman that
occur under the influence of the peculiarities of the course of her pregnancy and childbirth, or under the influence of other
external circumstances that can injure the psyche of a woman (traumatic circumstances) when she retains control over her
behavior, That Article 106 of the Criminal Code of the Russian Federation should not apply to those women whose intent
to kill their unborn child was formed during pregnancy, the latter contradicts the essence of the privileged corpus delicti;
it is proposed to exclude the term «newborn» from the disposition of Article 106 of the Criminal Code of the Russian
Federation, since its literal interpretation unreasonably restricts the use of this corpus delicti.

Key words: legislative technique; corpus delicti; privileged corpus delicti; grounds for lowering the degree of public
danger of a crime; murder of a newborn child by a mother; premeditated intent; murder of two or more newborns.
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C MoMeHTa BBeIeHHS B YTOJNOBHBIH KOIEKC
Poccuiickoit @eneparum 1996 1. (nanee — YK P®D)
MPUBWJICTUPOBAHHOTO COCTaBa — YOUHCTBA MaTEphIO
HOBOpOXIeHHOTO pedenka (ct. 106 YK P®), cyOnek-
TOM KOTOPOTO SIBJISIFOTCSI TOJBKO KEHIUHBI, ITPOIILIO
Oomee 25 net. 3a 3TO BpeMs 3aIUIIECHO HEMAJIO JIHC-
ceprainuii, IpeAMETOM KPUTUIECKOTO PaCCMOTPEHHS
KOTOPBIX TPSMO HITU KOCBEHHO SIBJISUIACH JaHHAS CTa-
ThsI YTOJIOBHOTO 3aKkoHa. OTHAKO Ha 3aKOHOATEILHOM
YpOBHE HUYETO HE U3MEHMIOCH. [lo-pexxaeMy akTy-
AJIbHBIMHU, BBI3BIBAIOIIMMU CIIOPBI B TCOPHU U cyz[e6-
HOW TIPAaKTUKE, OCTAIOTCA B3aNMOCBSI3aHHBIE BOITPOCHI
3aKOHO/ATEIEHON perTaMeHTaIlii JTaHHOTO COCTaBa
OPECTYIUICHUsI M KBaNM(UKAIMKA STHUX IPECcTyIuIe-
HUM. OTH TPECTYIUIeHHUsS, OTHOCSACh K TPHUBUIIETH-
POBaHHBIM BHJaM yOWHCTBa, 00NATAOT JOCTATOYHO
BBICOKOH CTENEHEIO 00IIECTBEHHOM OITACHOCTH, SIBJISI-
IOTCS PE30HAHCHBIMH. XOTS COTIIACHO O(HUITHATBHON
CTaTUCTUKE MX IMOKA3aTeNH HEBEIUKU, MOXHO TMpeI-
IMOJIOKHUTDH, YTO OHU B OHpeI[eJIeHHOI;'I MEPEC 3aHNKCHBI
B CHITy JJATEHTHOCTH JAaHHBIX NpecTyrennii [1, c. 4].
OTH U IpyTrrie MOMEHTHI OOBSCHSIOT, TOYEMY HHTEPEC
K JAaHHOMY COCTaBY MPECTYIUICHUS B TSCOPUH YTOJIOB-
HOTO MpaBa HE 0CJIA0EBACT M B HACTOSIIICE BPEMSL.

OcraHoBHUMCS TTOIpoOHEee Ha HEKOTOPBIX TPoOITe-
Max, CBA3aHHBIX C IPUMECHEHUEM JIaHHOW CTaTbU yTro-
JIOBHOTO 3aKOHA.

s BMeHeHus J1r000T0 PUBHUIIETHPOBAHHOTO CO-
CTaBa TMPECTYIUICHUS MPUHIUIHAIBHOS 3HAUYCHUC
MMEeT 3aKOHOMATEIbHOE ONpeeNiCHHNE OCHOBAHUL,
KOTOpBIE CYIECTBEHHBIM 00pa30oM TOHWXKAKOT CTe-
NIeHb OOIIECTBEHHON OMAaCHOCTH CoJesiHHOTO. Mcxomst
n3 OykBasibHOTO TosKOoBaHMS cT. 106 YK P®D, k Tako-
BEIM OTHOCSTCS: 1) BpEMEHHOI MEePHO COBEPIICHHS
pokeHHIleH YyOMHCTBa HOBOPOXKICHHOTO (BO BpeMs
POIIOB WJIHM Cpasy IOCJEe POAOB), 2) HAIWYIUE TICHXO-
TPaBMHUPYIOIIEH CUTYaIH WK 3) COCTOSIHUE TICUXHU-
YECKOI'0 PAaCCTPONCTRA YKEHIMHBI, HE HCKJTFOYAIOIIEro
ee BMEHSIEMOCTH; MPHYEM KaXKI0€ U3 ITUX OCHOBAHHIA
HMEET CAMOCTOSITEIIbHOE 3HAYCHUE.

OpHaKo B TEOPUH YTOJIOBHOIO MpaBa 3Ta HopMmy-
JTUPOBKA 3aKOHA JABHO W CIPABEIJIMBO KPUTHKYETCS
[2,c.67;3,c.136;4,c. 111-115]. Beickaxem aBTOp-
CKYIO TO3UIUIO 110 STUM U JIPYTHMM MOMEHTaM, Kaca-
IOLITUMCSI 3aKOHOIATeJIbHOW KOHCTPYKITUH PacCMaTpu-
BAae€MOTO COCTaBa MPECTYTUICHHS.

Mt neneit cT. 106 YK PO Henb3s npusHaBaTh Oc-
HOBaHUAMHU, CYHICCTBCHHBIM 06pa30M ITOHMXKAKOIIH-
MU CTETIeHb OOIECTBEHHOW OIACHOCTH COJNESHHOTO,
00CTOSITEIIECTBA, KOTOPHIE HE YMEHBIIAIOT CTEICHb
BUHBI )XKCHIMUHBI U HE COITPOBOXAAIOTCA OTKIIOHCHU -
MU B €€ TICUXHKE.

Tak, o noBoxy nepBoro oocrosTensCTBa (BO Bpe-
Ms MJTH Cpasy MoCIe POAOB) MOJIaraeM, 4To POJIbl )KEH-
LIMHBI CaMU 110 ce0e He SIBJIAIOTCS YHUBEPCAIbHBIM
OCHOBaHMEM MJISi BMEHEHHUS NPHBHIETUPOBAHHOIO
coctasa npecrtymienus (ct. 106 YK P®). Bens cocro-
sTHIE OCpEMEHHOCTH W POIOB OOBIYHO HE BBI3BIBAET
TaKoro poja U3MEHEeHHUs (OTKIOHEHHS) ICUXUKH, IO
BJIIMSIHUEM KOTOPBIX JKEHIIMHA COBEpIIAET yOMHCTBO
CBOEro HOBOPOXIEHHOTo pedeHka. Ilo stomy moBo-
ny JI. A. KynaeBa, oCHOBBIBasiCb Ha NPOBEICHHOM
€10 COIMOJIOTUYECKOM OIpOCE >KEHIIHH, MpeiaraeT
YUHTHIBATh, YTO OOJIEBOW MOPOT y BCEX JIIOAEH paz-
HbI M HEKOTOpBIE KEHIIWHBI BO BPEMs POJOB MO-
T'YT HE WCHBITHIBATH CHJIBHBIX OOJIEBBIX ONIYIICHHN
n ncuxodmsmueckux crpaganmii [5, c. 135-136].
CrenoBarenbHO, IPU OTCYTCTBUH SIBHO BBIPa’KEHHBIX
M3MEHEHMH B TICUXUKE PO’KEHUIIBI, HETIOCPEJICTBEHHO
BIIHMSIIOIINX Ha COBEPIICHHOE €0 YOHIICTBO HOBOPOXK-
JIEHHOTO, COJIESIHHOE HE MOXET KBaIH(UIIMPOBATHCS
o cT. 106 YK P®.

HebGeccriopabiM sBIISIETCA M TIOJIOKEHHE 3aKOHA,
YCTaHABJIMBAIOIETO B KAauyeCTBE CAMOCTOSTEIbHON
npuuuHbl 17151 BMeHeHus cT. 106 YK P® namuuue
ncuxoTpaBMupyomei cutyaun. CrpaBeainBOCTH
pany OTMETHM, 4TO OOJIBIIMHCTBO YKa3aHHBIX BBILIE
aBTOPOB pa3AeAIOT MO3UINIO 3aKOHA. MexX 1y TeM, Ha
Halll B3NS, HE caMa [ICUXOTPaBMUPYIOIIasl CUTyalus
KaK (hakT OOBbEKTUBHOW JEHCTBUTEILHOCTH O0YCIIOB-
nuBaeT BMeHeHue cT. 106 YK P® (Beap MHOTHE KEH-
LIMHBI B @HAJOTWYHOM CUTYallMl HE COBEPILAIOT I10-
NOOHBIE MIPECTYIIICHHUS), & T€ OTKJIOHEHUS B TICUXHKE
JKEHIIWHBI (BIUIOTH 10 TICHXUYECKOTO PacCTPOMCTBA,
HE MCKJIIOYAIOIIEro €€ BMEHSIEMOCTH), KOTOPbIE BO3-
HUKAIOT O/ BIUSHUEM 3TOW CUTYaIHH.

Cpenu CymIecTBYIOIIET0 MHOTooOpa3usi MHEHUH
Ham HaumOonee nMmorupyet nmo3urust K. B. JlsmioH,
KoTopas cBsa3bIBaeT npuMeHenue cT. 106 YK P® tons-
KO C COCTOSHHEM IICHXHYECKOTO PacCTPOWCTBA JKEH-
LIMHBI, HE UCKIIIOYAIOLIETO €€ BMEHAEMOCTH, BbI3BaH-
HOTO BIJIMSHUEM POJIOBOTO TPOLIECCA U CBSI3AHHBIX C
HUM 00CTOATENLCTB [6, ¢. 14—19]. Cocmosnue ncu-
XUYECK020 paccmpoucmed pOdNCeHUYbl, He UCKII0UA-
10We20 ee GMeHAeMOCmuU, OeUCMBUMENbHO AGNACNCS
Haubonee 0OWUM NOHAMUEM, 0XEAMbBLEAIOWUM CODOU
6ce BO3MOJICHbIE GAPUAHMbL OMKIOHEHUN 6 NCUXUKE
HCEHWJUHDL, CMENeHb U 2NYOUHA KOMOPBIX MOdcem
Ovimb pasHoll, 2nasHoe, Ymodvl OHA (HCEHWUHA) CO-
XpaHaia KOHMpOJb HAo ceouM nogedenuem. Bmecte ¢
TeM, o cnpasequBoMy 3amedanuio JI. A. Kynaesoi,
npeanoxenHas K. B. IsimioH GopMynupoBka HyxIa-
€TCsl B YTOYHEHHH, TTOCKOJIBKY TICHXOTPaBMUPYIOIYIO
CUTYallI0 MOTYT CIIPOBOLIMPOBATH HE TOJBKO POIHI,
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HO W OOCTOSITENIbCTBA, HE CBsI3aHHBIE C OepeMEeHHO-
CTBIO U polamu (HarpuMep, CMepTh OJIM3KOTo Yeso-
Beka) [5, c. 136].

Hcxons 3 cka3zaHHOTO BHIIIE, CIUTAEM, YTO KITFO-
4yeBbIM ycioBueM BMeHeHUs cT. 106 YK PO sBnsioT-
CSl U3MeHeHUsi (OMKIOHEHUs]) 8 NCUXUKE JHCEHUJUHDL,
KOmopule Npoucxoo0sim noo GuusHuem ocobenHocmel
npomexkanusi ee OepemMeHHocCmu U pooos aubo noo
BIUAHUEM UHBIX BHEUWHUX 00CMOAMENbCms, Cnocoo-
HbIX MPABMUPOBAMb NCUXUKY JHCEHUWUHBL (NCUXO-
mpasmupyrowux obcmoamenbcms) MpU yCIOBUH, UTO
OHA (JHCEHWURA) COXPAHSEN KOHMPOTb HAO CEOUM NO-
seoenueM.

Ecnmu Takux NaHHBIX HET, a yMbICENl Ha yOMHCTBO
cBoero Oymymiero pedeHKa y poXXKeHHIBI c(hOpMHUPO-
BaJIcs elle B mepuoj ee OEpeMEeHHOCTH, TO €CTh 3a-
paHee, TO 3aKOHOMEPHO BO3HUKAeT MPAKTUYECKU
Ba)KHBIH BOTIPOC: KAK MOMEHT BO3HUKHOBEHHSI YMBIC-
J1a BIUSET HA TOHMMAHKUE CTENIEHU BUHBI U, COOTBET-
CTBEHHO, Ha KBaJTM(PHUKAIMIO IPU COBEPIICHHN MaTe-
pBIO yOUiicTBa HOBOPOXK/IEHHOTO peOeHKa?

YronoBHbIN 3aKOH HE COIAEPKUT MPSMOIO OTBETA
Ha 3TOT BOTIPOC, @ B TEOPUH OH PEIaeTCs MO-pPa3HOMY.
Tak, C. B. Tacaxos, JI. A. Kygaesa npeanaratot youii-
CTBO C 3apaHee 00JyMaHHBIM YMBICIOM OTHOCHUTH K
MIPUBHJIETHPOBAHHOMY YOHMICTBY, NpeIyCcMOTpPEB 3a
Hero Oonee ctporoe HakazaHue [1, c. 12; 7, c. 13].

[IpOTHBOIIONOKHOTO MHEHHS MPUIEPKUBAIOTCS
H. A. Jlonamenko, A. I1. lITanpkoBa u Jip. B yacTHo-
cty, o MHeHuto H. A. Jlonamienko, HopMa, IperycMo-
TpeHHas ct. 106 YK PO, sBnsieTcs HeCIpaBeIIuBOM,
MTOCKOJIBKY 3apaHee 00AyMaHHOE U CILNIAaHHPOBAHHOE
yOMIICTBO Marepblo CBOETO HOBOPOXKAEHHOTO peOeH-
Ka HeJb3sI OTHOCHUTH K MPHUBUIIETHPOBAHHOMY COCTaBY
[8, c. 451].

PazBuBas sty mbicnb, A. I1. IllTanbkoBa npena-
raeT BBecTd B aucnoszunuio cT. 106 YK PO tepmun
«HemnpeayMbIIUIeHHOe youicTBo» [9, c. 13].

Paznmenss mocnenHiO TOYKY 3pEHHs, CUHTAEM,
yto cT. 106 YK P® He MoxeT pacnpocTpaHsIThCs Ha
TEeX XKEHIINH, Y KOTOPBIX YMBICEN Ha YOHICTBO CBOE-
ro Oymymiero pebeHka chopMUPOBAJICS €ITIe B TIEPHO.
OEpEeMEHHOCTH, YTO TMPOTHBOPEYUT CYTH TPHUBHIIE-
THPOBAaHHOTO cocTaBa npectymieHus. Oco0eHHO Ha-
IJISITHO 3TO TPOSIBIISIETCA B CiIydasix yOmiicTBa HOBO-
POXXKIECHHOTO KEHIIWHAMHU, BEAYIIMMH aMOpPaJIbHBIN
00pa3 »KU3HH, KOTOPBIM peOSHOK N3HAYAIILHO OBLT HE
HYyX€H, OHH XJIaTHOKPOBHO TOTOBWJIACH K JIMIIIEHHIO
€ro JKU3HH, YTO ¥ COBEPIIWIN Cpa3y MOCJIE POAOB.

He mMeHee Ba)XHBIM SBIISETCS BOIPOC ONPEAETCHUS
HauaJbHOTO MOMEHTA XKM3HH YEIIOBEKa W €ro COOT-
HOIICHUSI C TEPMHUHOM «HOBOPOXKICHHBIH PEOCHOKY.
HavanpHb1it MOMEHT KM3HU CBSI3aH C MOMEHTOM POXK-
JeHVs peOCHKa M Ha 3aKOHOAATEIFHOM YPOBHE OTIpe-
JIeJIeH KaK MOMEHT OTJIeJIeHUs MJIoJa OT OpraHu3Ma
MaTepu mocpeacTtBoM poaoB (ct. 53 @3 ot 21 HOsOps
2011 . «O6 ocHOBax OXpaHBI 37I0POBBS TpaXkIaH B
Poccuiickoit ®enepanum»). OnHako 3Ta (OpMYIH-
pPOBKa 3aKoHa HyXJaeTcs B yrouyHeHHH. OYeBHIHO,
YTO MOKa peOEHOK He MoJai MPHU3HAKOB KU3HU, CBU-
JETEeNBCTBYIOIINX O BO3MOXHOCTH €ro CaMOCTOs-
TEBHOTO CyIIECTBOBAHUS BHE YTPOOBI MaTepH, Hellb-

351 OTHO3HAYHO YTBEP)KJaTh, YTO BCETAa POXKIAETCS
*kuBoi pedeHok. C saBaps 1993 . B COOTBETCTBHH
C pekoMeHJanusIMu BceMupHoi opraHu3anuu 3apa-
BOOXpPAHEHMs OT€UYECTBEHHAs MEAMIIMHA Mepenuia Ha
HOBBIE KPHUTEPHUH >XUBOPOXKICHUS U MEPTBOPOXKIIE-
Hus. [lo3ToMy HauajabHBIH MOMEHT JKU3HHU CBSI3aH C
TIOHSTHEM JHCUBOPOAHCOEHUS, NOO KOMOPLIM NOHUMA-
emcs MOMeHm omoeieHUus Niodd Om Opeanusmd
mamepu nocpeocmeom pooos... NPu HAIUYUU Y HO-
80P OIHCOEHHO20 NPUZHAKOB HCUBOPONCOEHUsL (0blXA-
Hue, cepoyebueHue, NYIbcayus NYnOGUHbL UIU NPO-
U3B0NbHBIE OBUMNCEHUST MYCKYIAMYPbl HE3a8UCUMO
om moe2o, nepepesana nynoguHa U Omoeiundcs iu
naayeuma) [10].

B oreuecTBEeHHOM MEIUIIMHE IEPUO HOBOPOKACH-
HOCTH (WJIM HEOHATaJbHBIN IEPUOL) ONpPENesieTCs ¢
MOMEHTa pokAeHus! pebeHka 10 28 cyToK. DTOT me-
PHOJ CUMTAETCS KPU3UCHBIM T PEOSHKA, TOCKOJIBKY
CBSI3aH C TIEPEX00M OT BHYTPHUYTPOOHOTO Pa3BUTHS K
aJIarTaly B HOBBIX YCJIOBUSX.

Takum o6pa3om, HadalbHBIH MOMEHT >KHU3HHU
YeJoBeKa MPAKTUYECKH COBMAJAeT C HavYalbHBIM
MOMEHTOM IlepHoia HOBOPOXKIEHHOCTH (HEOHa-
TanpHOTO Tepuosna). I[loaTomy B muTeparype mom-
HHUMAETCs BONPOC O HETOYHOCTAX 3aKOHOAATENb-
HOMH KOHCTPYKIIMHM COCTaBa, IPEAyCMOTPEHHOTO
cT. 106 YK PO, xorna peus maet o6 youiicTBe Ma-
TEepPbI0 HOBOPOXKACHHOTO peOeHKa BO BPEMsI PO/IOB.
Cuntaercs, 4TO MaTh CBOUMH JEHCTBUSAMHU (06e€3-
JNeWCTBHEM) MOXET MPUYUHUTH CMEPTh BO BpeMs
POIOB TOJIBKO MJIONY, KOTOPBIH CTaHOBUTCSI HOBO-
POXIECHHBIM PeOCHKOM yXKe Iociie poroB. B cBs-
3u ¢ atuM JI. A. KynaeBa mpeanaraer U3 TEKCTa
cT. 106 YK PO HCKIIOYUTH CI10Ba «HOBOPOXKIEHHO-
ro pebeHKa BO BpeMs pOJIOBY, IPEAYCMOTPEB OJJHO-
BPEMEHHO Ha YPOBHE CAMOCTOATENHHOM CTATHH OT-
BETCTBEHHOCTH 32 YMBIIIUIEHHOE TTOBPEXACHUE UITU
YHHUYTOXKEHHE MaTepbio KXU3HECTOCOOHOTO TUIoZa
Ha TMO3IHUX cpokax OepemenHoctH (cT. 106'), u3-
JIOKHB €€ B CIENyIONMEel peIakIuu: « YMBIILUIEHHOE
CyIIECTBEHHOE MOBPEXKICHUE WU YHUYTOXKEHHE
MaTepbi0 OAHOTO, ABYX MU 0Oojee KM3HEeCrmocoo-
HBIX TUIOAOB, HAXOASIINXCS B €€ yTpoOe U MpeBHI-
HIalomux Bo3pacT 22 u GoJsiee Helleld, B yCIOBHSIX
MICUXOTPaBMHUPYIONIEH CUTYaIllUH WUIN B COCTOSHUHU
MCUXHYECKOTO PacCTPOMCTBA, HE HMCKIIOYAIOIIETO
BMCHSEMOCTH, — HakasbiBaeTcs...» [1, c. 12-14].
[Toxgxon aTOrO aBTOpA, C OAHOM CTOPOHBI, BHITJISAUT
JIOTUYHBIM, HO C JIPYTOH — peNaKkiud TpeJiarae-
MbIX efo ctareit 106 u 106! BRI3BIBAIOT BOMPOCHL: B
YaCTHOCTH, KaK KBIH(QUIIMPOBATH CIy4yau, KOTJa
POKEHHIIA B TIPOIIECCE POAOB COBEPIIAET YOUICTBO
pebeHka, KOTOpBI HE MONMHOCTHIO BBILIEN U3 Opra-
Hu3Ma Matepu? MHade roBopsi, OH erie He SBISeTCs
HOBOpPOXJI€HHBIM B cMbIciie cT. 106 YK P®D, Ho yxe
HE HaXOIUTCA B yTpoOe MaTepH, Kak TOTo TpedyeT
npennoxkennas ctT. 106!, To ecTh BO3HUKAET oIpe-
JeJICHHBIN TTpo0eIt.

Bonee ymayHbIM BUAWTCA pelIeHHE 3TOH Tpo-
OJIEMBI IIyTEM HCKIIIOUEHUS W3 aucrno3unuu ct. 106
YK P® tepmuHa «HOBOpOXIAEHHBII» [4, c. 115;
11, c. 77].
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[MTo-mpexxaemMy mpo0enoM Ha 3aKOHOAATEIHHOM
YPOBHE OCTAarOTCsS BOMPOCH KBaJU(PHUKALWHU yOHUii-
CTBa JIBYX WK OoJiee HOBOPOXKICHHBIX. [10BbIIIeHHAS
00IIeCTBEHHAs ONTACHOCTH COJESIHHOTO B ATOM ClTydae
O4YCBUHA, TIOCKOJIBKY P€Yb UACT O MMOCATAaTCIILCTBEC HAa
IBe min Oolnee yenmoBedeckue Ku3HU. [Ipn orpaxe-
HHUH 3TOTO MOMEHTAa B COCTaBe JETOYOMICTBA B Kaye-
CTBE OTSATYaloIero 00CTOATENbCTBA 32 OCHOBY MOXKHO
B3ATh KOHCTPYKIIHIO COCTaBa MPECTYIUICHHS, TpeLy-
cMmoTpeHHoro cT. 107 (YouiicTBo, COBEpILIEHHOE B CO-
crostHuu addekra).

PesroMupys ckazanHoe Bbllle, npeagaraem ct. 106
YK P® n350XuTh B CIEAYIOIEN PEJAKIIAN:

«1. Youiicmeo mamepwio poscoaiowe2ocs peden-
Ka 80 8pemMs po008 Uiy poousule2ocs pebenHKka cpasy
nocie pooos, conpo8oAHCOABUUXCA OMKIOHEHUAMU 8
NCUXUKe JHCEHUJUHDL, He UCKIIYAIOWUMU ee 8MeHsle-
MoCmU, BO3HUKWMUMU NOO GIUAHUEM POOOS UTU UHBIX,
CBA3AHHBIX UIU HE CEA3AHHLIX C POOaMu NCUXompas-
MUPYOWUX 0OCMOAMENbCME, — HAKA3bIBAETNCA ...

2. To arce Oesnue, cogepuieHHOe 8 OMHOWEHUU O8YX
unu 6onee HOBOPOIHCOEHHBIX, — HAKA3LIBACCA ... »
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AnHoTanusi: Bricoknii ypoBeHP HAapKOTH3AaIlMd COBPEMEHHOTO commyMa TpeOyer oT Poccumiickoit ®enmeparuu u
MEXIYHApOIHOTO COOOIIEeCTBA KOOPAWHAIMK MEp, HANpPaBICHHBIX Ha INPOTHBOAEHCTBUE HE3aKOHHOMY 000pOTYy
HapKOTHYECKUX CPEJCTB U CXOAHBIX C HUMH BELIECTB, JUIS Yero BakHA Pa3padOTKa €AMHBIX MOJXOIOB K OINPEAEICHHIO
COIMAJBHO-TIPABOBOH MPUPO/BI HAPKOTIPECTYTUICHHH. YCTaHOBIICHO, YTO ISl YICHEHHS COMAIILHO-ITPABOBOH CYyIITHOCTH
HapKOTIPECTYIUICHHH HEOOXOOMM CHCTEMHBIN aHAIM3 XapakTepa M CTENeHHW MX OOIIECTBEHHOW OMAaCHOCTH, KOTOPBIH
MIPEX/JIe BCEro CBSA3aH C 0OBEKTOM (B TOM YHCIIE PEAMETOM) U OOBEKTHBHOW CTOPOHOW COCTaBOB HAPKONPECTYIUICHHH.
[TokazaHo, 4TO B OIMYNE OT HAIIMOHAIBHON YTOJIOBHO-ITPABOBOM CHCTEMBI B MEKIYHAPOIHOM MpaBe HET CIICIUAIBEHOTO
yKa3aHUsI Ha OOBEKT MPECTYIHBIX JISSTHUI; KPOME TOT0, MEXIyHAPOIHOE aHTHHAPKOTHUECKOE IIPABO HE NMPEyCMaTPHBAET
JieTIeHne 00BEKTOB IPECTYIUICHHUHN «I10 BepTHKanm». O cofiep>KaHni 00beKTa Ha3BaHHBIX IOCSTATENbCTB B MEXKAYHAPOITHOM
IIpaBe MOXKHO CZEJIaTh BBIBOJ, UCXOJS M3 TEKCTa MPeaMOyll COOTBETCTBYIOIINX MEXIYHAPOIHO-TIPABOBBIX HCTOYHUKOB.
Jloka3aHo, YTO OCHOBHBIM OOBEKTOM HAPKONPECTYIUIEHHH MO MEXAyHAapOJHOMY IIPaBY CIIEAYET NMPHU3HATH «3I0POBBE
YeJIOBEYECTBA». YCTaHOBIICHO, YTO POCCHHCKOE YTOJIOBHOE 3aKOHO/IATENBCTBO MPEyCMaTpHBAET ropaszio 0oJiee IIMPOKU
TIepedeHb MPEAMETOB HAPKONPECTYIIICHUH, YeM B MEXIyHAPOIHOM MpaBe, KaK MO YHCITy HAPKOTHIECKHX CPENICTB, TaK U
10 KOJIMYECTBY IICUXOTPOIHBIX BemecTB. [ 3¢ GeKTHBHOTO MPOTUBOAECHCTBHUS HE3aKOHHOMY 000pPOTY HAPKOTHYECKUX
CPEICTB U CXOIHBIX C HMMH BELIECTB INPEICTABISICTCS 11€JIeCO00pa3HbIM IPEyCMOTPETh B MEXIYHApOJHOM IIpaBe
COCTaBBl XHIIEHWS W BBIMOTATENCTBA HAPKOTHYECKHX CPEACTB M TICHXOTPOIHBIX BEIIECTB, a TAaKXe HapyIICHHS
IIpaBuI 000pOTa HAPKOTUIECKUX CPEACTB U CXOJHBIX C HUMH BEILIECTB, IOCKOJIbKY KOHBEHIIMN HE COIAEP)KAT B NEPEUHE
HakKa3yeMbIX JEHCTBUI aHAJIIOTOB JAaHHOMY COCTaBy NPECTYIUICHHS, YTO NMPHBOJUT K MpoOenaM B MEXKAYHApOIHO-
MIPaBOBOM PETyIHpOBaHMH. Jlenaercst BBIBOA, UTO Uil 3P PeKTHBHONW OOPHOBI C HE3aKOHHBIM 000POTOM HApKOTHYECKHUX
CPEICTB M CXOAHBIX C HUMH BEIECTB HEOOXOOMMO BCEMEPHO I'apMOHHU3MPOBATh MOAXOIBI MEXIYHapOIHOTO IpaBa U
OTEYECTBEHHOTO YTOJIOBHOTO 3aKOHOJIATENILCTBA B paccMaTprBaeMoii cdepe.
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Abstract: The high level of drug addiction in modern society requires the Russian Federation and the international
community to coordinate measures aimed at countering the illicit trafficking of narcotic drugs and similar substances,
for which it is important to develop unified approaches to determining the socio-legal nature of drug crimes. It has been
established that in order to understand the social and legal essence of drug crimes, a systematic analysis of the nature and
degree of their social danger is necessary, which, first of all, is associated with the object (including the subject) and the
objective side of drug crimes. It is shown that, unlike the national criminal legal system, in international law there is no
special indication of the object of criminal acts. In addition, international anti-drug law does not provide for the division
of objects of crimes «vertically». It is possible to draw a conclusion about the content of the object of these encroachments
in international law based on the text of the preambles of the relevant international legal sources. It has been proven that
the main object of drug crimes under international law should be recognized as «human healthy. It has been established
that Russian criminal legislation provides for a much wider list of subjects of drug crimes than in international law, both in
terms of the number of narcotic drugs and the number of psychotropic substances. To effectively combat illicit trafficking
in narcotic drugs and similar substances, it seems advisable to provide in international law for the offenses of theft and
extortion of narcotic drugs and psychotropic substances, as well as violations of the rules for the circulation of narcotic
drugs and similar substances, since the conventions do not contain analogues in the list of punishable acts this crime,
which leads to gaps in international legal regulation. It is concluded that in order to effectively combat illicit trafficking in
narcotic drugs and similar substances, it is necessary to fully harmonize the approaches of international law and domestic
criminal legislation in this area.

Key words: international drug crimes; social and legal nature of crimes; corpus delicti of an international nature; crimes
in the sphere of illicit trafficking of narcotic drugs and similar substances.
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[Ipobnema HapKOTH3AaLMK COBPEMEHHOTO OOIIe-
CTBa OCTaeTCA BechbMa 311000mHEBHOH. JlocTaTouHO
MIPUBECTH YKCIIO BBISIBIIIEMBIX MPECTYIUICHUH, MPEJI-
YCMOTpPEHHBIX CT.CT. 228-230 YrojoBHOTo Kojekca
Poccuiickoit @enepannu (manee — YK PO nmm YK).
Haunnas ¢ 2020 . B Poccuu peructpupyercs exe-
romgHo okosio 180 ThICAY MpecTyIUIeHUH, CBA3aHHBIX
C HE3aKOHHBIM 000POTOM HAPKOTHYECKHX CPEICTB H
CXOJIHBIX C HUMH BEIIECTB, YTO CBUJIETEIILCTBYET O CO-
XPaHEHUH TTOBBINIEHHON yTPO3bl HAITMOHAIBHON 0e3-
onacHoctu Poccuiickoit denepanuu B BUae HapKOTH-
3aruu conuyma [1]. CornacHo JaHHBIM YIIpaBIICHUS
OOH 1o HapKOTHKaM | MPECTYITHOCTH 3a MOCIICIHNC
necsthb Jiet (2011-2021 rr.) yrcno HapKomoTpeduTe-
Jiell B MUpe yBelnnumiIock Ha 22 % M cocTaBWIIO pe-
KOpaHBIE 275 MUIIHOHOB YelioBek [2]. JlanHBIe 00-
cTosiTenibcTBa TpeOyroT oT Poccuiickort Deaeparuu

1 MEXIyHAPOIHOTO COOOIIECTBA KOOPAWHAIIMHN MEp,
HalpaBJIeHHbIX Ha INPOTHUBOJCHCTBHE HE3AKOHHOMY
000pOTY HAPKOTHYECKUX CPEACTB U CXOAHBIX C HUMHU
BEMIECTB, JIJISl YeTO HEOOXOANMO BHIPAOOTATh €IMHBIE
MOJXO/IBI TIPEXK]IE BCETO K ONPEAETICHUIO COLUAIbHO-
[IPaBOBOM MPUPOABI HAPKOIIPECTYIIIICHU .
TeopeTnko-npUKIaAHYIO TIPOOIEMATHKY COIAATh-
HO-TIPABOBOM MPHPOABI MPECTYIUIEHUH BOOOIIE MpH-
HATO CYMTATh TIIyOOKO HCCiemoBaHHOW [3, c. 132].
Mexnay TeM MOAXOIbl YUCHBIX-IOPUCTOB K OIpeee-
HUIO COZIep)KaHHS paccMaTpuBaeMON KaTeropuu 110
CHUX MOp pasHsTcs. Pan uccnenosareneit onpeaessor
COLIMAJIbHO-TIPABOBYIO NPHUPOLY MNPECTYIUIEHUH ITy-
TEM HCTOPUYECKOTO HMCTOJKOBAHUS MX OOIICCTBEH-
Ho#t omacHOcTH. Tak, A. B. HaymoB yTBepxmaet, 4To
«B COBPEMEHHOM MHpE IPECTYIJIEHHE HE HOCHUT
KJIACCOBOTO XapakTepa, a IOHATHE O MPECTyITHOM
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OTpakaeT MpEeACTaBIeHHe O HEOOXOMUMOCTH YTO-
JIOBHO-TIPABOBOW 3alllUTHl BCEX MPU3HAHHBIX OOIIIE-
YeIIOBEUYECKUX IEHHOCTeH OT MPEeCTYIHBIX MocsATra-
TenbeTB» [4, ¢. 123-124]. A. O. Kyp6aHoB roBOpUT
0 COLMATBHO-NIPAaBOBOI NMPHUPOJE MPECTYIICHUS KaK
COBOKYITHOCTH TIOBEICHYECKOTO aKTa MPUIHMHHATEIS
Bpe/la U €T0 HETaTHBHOTO BO3JEHCTBHS Ha OKpYIKaro-
IIyI0 AEHCTBUTENBHOCTS [5, . 13]. A. M. I'epacumoBn
TOJIKYyeT KaTerOPHI0 COIHMAIFHOW TMPHPOIBI MPECTY-
IUIEHUS] CEMaHTUYECKH, 000CHOBBIBAs IIO3ULHIO O CO-
IUALHO-TIPABOBOM TTOHMMAaHHH TPECTYIUICHHS Kak
«TIEePECTYIUICHUW» BHHOBHBIM JIMIIOM COOCTBEHHBIX
00IIIeCTBEHHBIX 00s13aTeNbCTB [6, ¢. 133].

Ha Ham B3misy, U1t ysICHEHHS COIIMATBHO-TTPaBO-
BOH CYIIHOCTH TPECTYIUICHUS HEOOXOIUM CHCTEM-
HBIA aHaNIM3 XapakTepa M CTENEHH ero oOIIeCTBEH-
HOH omacHocTd. Kak M3BECTHO, COOTBETCTBYIOIIME
Ka4eCTBEHHBIE W KOJIHMYECTBEHHBIE IMapaMeTphl HC-
MOJIB3YFOTCSI JUIsl OTTPAHUYCHUSI KPUMUHAIBHOTO OT
HEKPUMHUHAIILHOTO, a TAKXKe JJIsl pa3rpaHnICHUs mpe-
CTYIUICHUH MeX Ty co00ii B e 00eCieueH st CTPO-
roil muddepeHmaIi yrojloBHOW OTBETCTBEHHOCTH
Y WHIWBUAyann3anuyd HakazaHus. C yd4eToMm BEIIIIe-
W3II0KEHHOTO II0JIaraeM, 4YTO COIMabHO-TIPaBOBas
MPUPOJIa MPECTYIUICHUS] OTPaKeHa B OOBEKTHBHBIX U
CyOBEeKTHBHBIX TIpu3Hakax corhus delicti, rme mpexme
BCEro CBA3aHA C OOBEKTOM (B TOM YHUCIIE IPEAMETOM)
1 OOBEKTHBHOW CTOPOHOW COCTaBa MPECTYIUICHHUS.
BrimieckazanHoe TpeOyeT yCTaHOBIIEHHS COnEpiKa-
HUS BCEX NPU3HAKOB COCTaBa IMPECTYIUICHUS, Hauu-
Has ¢ ero o0beKTa, a TakXke oOpalieHne BHUMaHUs Ha
OCOOCHHOCTH OITMCAHUS TPECTYITHOTO TOBEACHUS B
YTOJIOBHO-TIPABOBBIX HCTOYHHKAX.

HapkompecTyruieHus peacTaBisiioT co00i oo1e-
CTBEHHO OITACHBIE JISSTHUS, CBSI3aHHBIE C HE3aKOHHBIM
000pPOTOM HAPKOTHYECKHX CpPEACTB W CXOAHBIX C
HUMH BEIIECTB. B 0TeueCcTBEHHOM 3aKOHOIATEIHLCTBE
HapKOTIPECTYIUICHUS MPEIyCMOTPEHBl B CT.CT. 228—
230 u 234.1 YK P® u BximouaroT B cedsl Kak yMBIII-
JIEHHBIE, TAK ¥ HEOCTOPOXKHBIE TIPECTYTUICHHS TPOTHB
oOmecTBeHHON Oe3omacHOCTH. Ilpu 3TOM POmOBBIM
00BEKTOM HApKONPECTYIUICHUH SIBISIOTCS COTIIACHO
nonoxeanssM Ocobennoit wactu YK PD obmiecTBen-
Hasi 6€30MacHOCTh U OOIIECTBEHHBINH MOPSIIOK; BUIO-
BBIM — 3JI0POBbE HACEJICHHSI, HEMOCPEICTBEHHBIM —
YCTaHOBJIEHHBIE TIpaBriIa 000poTa B cpepe obecrede-
HUS 0€30MIaCHOCTH 37I0POBbS HACEIICHHSL.

OCHOBHBIMHM MEX/IyHAPOAHBIMU HOPMATUBHBIMU
MIPaBOBEIMH aKTaMH B c(epe MPOTUBOICHCTBHSA He-
3aKOHHOMY 000pOTY HAPKOTHYECKUX CPEICTB M CXOA-
HBbIX C HUMH BEIIECTB SIBJIAIOTCA EnuHAas KOHBEHIUS
OOH o napxotmyeckux cpeactBax 1961 roma (ma-
nee — Konmenmus 1961 1) [7], KonBenuus OOH
0 TICHXOTPONHBIX BemecTBax 1971 roma (mamee —
Konpennust 1971 1) [8], KouBenmus OOH o Gops-
0c¢ MpOTHB HE3aKOHHOTO 000pOTa HAPKOTHYECKHX
CPEeICTB M TICUXOTPONHBIX BemecTB 1988 roma [9].
YKa3aHHBIMH MEXTyHApOTHO-IPABOBBIMH HCTOYHU-
KaMH BBICTPOEHa CTpOWHAsl CHCTEMa IOPUAMYECKOTO
KOHTPOJISL 32 00OPOTOM HAPKOTUYECKUX CPENCTB U
CXOIHBIX C HMMH BEIECTB, HA OCHOBAHHH KOTOPBIX
OT/ICNTBHBIMU TOCYIAPCTBAMHU  3aKIIFOUAIOTCS Peru-

OHAJNBbHBIE M ABYCTOPOHHHE COINAIICHUs B cdepe
00pBOBI C HE3aKOHHBIM 000POTOM COOTBETCTBYIOLIHX
CPEZCTB U BEILECTB.

OpHako B OTAMYME OT HAIlMOHAJIBHOM YTOJIOBHO-
MPaBOBOM CHCTEMBI MEXIYHApPOAHOE AHTHHAPKOTH-
9YecKoe IMpaBo HE MpEeNyCMaTpuUBaeT JejieHHe 00b-
€KTOB IPECTYIUICHUN «II0 BepTUKanu». bonee Toro,
B MEXIYHapOIHOM IIpaBe Mbl BOOOIIE HE HAaXOAUM
CIELUAIFHOTO YKa3aHUs Ha OOBEKT MPECTYHBIX Aes-
Huil. B To ke BpeMms o cojepKaHUH 0OBEKTa Ha3BaH-
HBIX ITOCSITaTEIbCTB MOXHO C/IEJIaTh BHIBOA, UCXONS U3
TEKCTa MpeaMOyll COOTBETCTBYIOILMX MPaBOBBIX HC-
tounnkoB. CornacHo npeamOyne Konsenuuu 1961 t.,
B KPYT OXpaHsIEeMbIX 0ObEKTOB BXOIAT CJCIYIOLIHIE Ka-
TEropHH: «OJaronoayvre 4eloBeYecTBay, «310POBbE
YeJIOBEYECTBA», «IKOHOMHUECKAs U CcollMallbHas 0e3-
OIIACHOCTbH YEJIOBEUECTBA», @ PABHO Pa3INuHbIe Oiara
U LIEHHOCTH, Kacarolluecs OTIENbHBIX JIUI — KEepPTB
Hapkonpecrymieanid. Kousenmun 1971 u 1988 T
BOCIIPOU3BOIAT MOIXO K OTPENIEIICHHUIO Kpyra IpaBo-
OXpaHseMBIX 00BEKTOB, peATIOKeHHbIH KoHBeHIMen
1961 r., nomonHsIs WX TIEpeUeHb TAKUMH OOBEKTaMH,
KaK «3KOHOMHYECKHE, KyJIbTYPHBIE U MOJUTUYECKHE
OCHOBBI OOIIECTBa», «CTAOMUIBHOCTH, 0€30MaCHOCTH
U CYBEPEHUTET rocyaapcTB». be3ycinoBHo, Takoil miu-
POKHMI TepedeHb OOBEKTOB MEXKTyHAPOIHO-TIPABOBON
3alUTHl SBJSETCSI HEJOCTATKOM IOPHINYECKON Tex-
HUKH, TIOCKOJIBKY HEBO3MOXXKHO YCTaHOBUTH OCOOCH-
HOCTH HapKONPECTYIJICHUH B OOLIEH cucTeMe mpe-
CTYILIEHUI MEXIYHApPOJHOIO Xapakrepa.

JIroboe mpectyruieHue NpUYMHSET BPEA, KaKk paBu-
JI0, MHOXXECTBY OOBEKTOB IPaBOBOW OXpaHbL. B To e
Bpemst ISl 3PQPEKTUBHOTO TPOTHBOACHCTBUS TPECTY-
IUICHUSIM HEOOXOIMMO ONPEAECNIUTh UX CHEeLU(UKY, Ko-
TOpasi IPEX/E BCEro MPOSIBIISIETCS] B OCHOBHOM OOBEKTE.

[Ipuasareiii OOH moaxom MOXET CBHUIETEIHCTBO-
BaThb, HA HAlll B3DISA, O CHEIM(UUECKOH COLMAb-
HO-IIPaBOBOM IIPUPOJE HAPKONpeCTyIUIeHUH. Eciu B
CHHCOK ITPaBOOXPAaHAEMBIX 00BEKTOB B MEXKITyHAPOJI-
HOM IIpaBe BHOCHTCSI HACTOJIBKO IIMPOKHUN TEepeUCHb
0ar, To 5TO yKa3bIBaeT Ha BBHICOKYIO OMACHOCTh Hap-
KOIPECTYIUUIEHUH, HAHOCSIIMX CUCTEMHBIH BpeJ CO-
nUansHOH cTpykType. bonee Toro, Ha nanHoe 00CTOSI-
TEJIHCTBO JIOTIOJHUTENBHO YKa3bIBaeT HAUMEHOBAaHUE
nmonpazaeneans OOH, B cdepy BemeHHS KOTOPOTO
BXOIUT MPOTHBOAECUCTBUE HAPKONPECTYIUICHUSAM, —
VYopasneane OOH no HapKOTHKaM M MPECTYMHOCTH.
[Tonygaercs, uro OOH He BKJIIOYAaET HE3aKOHHBIN
000pPOT HApPKOTHUKOB B KaTEropHI0 «IPECTYIHOCTHY,
a BBIHOCHUT €r0 «3a CKOOKH». DTO O3Ha4aeT, YTo He-
3aKOHHBIH 00OpPOT HAPKOTHKOB M CXOAHBIX C HUMH
BEIICCTB OXBATHIBAET cOOOI KaK MPECTYIHOE, TaK U
HEMNpecTyIMHOE TIOBEJCHNE, KaK YyTOJIOBHbIE, TaK U He-
YTOJIOBHBIE IPAaBOHAPYLICHUSI.

Wrak, 0OCHOBHBIM OOBEKTOM HApKOIPECTYTIICHUH
10 MEXIYyHapOJHOMY IIPaBy CJIEAyeT IPU3HATh «3]10-
POBbE YenoBedecTBa». B cuity oTCyTCTBHS B aHTUHAP-
KOTUYECKUX KOHBEHIUSX ayTEeHTUYHOIO TOJIKOBAHUS
TaKON KaTeropuu MpeularaéM IOHUMATh 110]] YKa3aH-
HBIM IIPAaBOBBIM 0OJaroM COCTOSHHE ITOJTHOTO COLH-
QIIbHO-DKOHOMHUYECKOTO, (PU3NYecKoro, MCUXUIECKO-
ro Onaromnosryyusi HaceJeHus 3eMJIU WM KOHTUHEHTa
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MHpa, TPYHIBI FOCYIapCTB. DTO CIOXKHOCOCTABHOU
00BEKT, KOTOPBIH, HAPSy C MOJMTHKO-Teorpaduue-
CKHMH KPUTEPUSIMH, MOKET B KOHTEKCTE OOIIEeCTBECH-
HO-HCTOPHYECKOTO TIpoIriecca BOMpaTh B ceds Kak
HacTosIee, Tak U Oydaylee 30pOBbE YEIOBEUECKOM
LIMBWIN3ALMH.

[IpeameTt HapkonpecTyIUIEHUM B MEXAYHAPOIHOM
Y OTEUECTBEHHOM YTOJIOBHOM IPaBE BKIIOYACT B CeOs
HECKOJIBKO KaTeropuil crnenn(uIecKux BEIIeCTB U
cpencts. [Ipexxne Bcero — 3T0 HAPKOTUYECKHUE CPEa-
CTBa U IICHXOTPOITHBIEC BellecTBa. B COOTBETCTBUU C
MEKIYHAPOJHBIM IPAaBOM HApKOTHYECKOE CPEACTBO
MIPEJICTABIISICT COOOM JTF000E U3 TPUPOIAHBIX WUIIH CHH-
TETHYECKHX BellecTB, BKIoueHHBIX B Crickw I, 11, 111
u IV KoHBeH1MM 0 HapkoTHYEeCKUX cpeacTBax 1961 r.
[TcuXOTpOMHBIM BELIECTBOM MPHU3HAETCS MPUPOTHOE
WM CHHTETHYECKOE BEILISCTBO WJIM JIFOOOW MPHUPOI-
HbII MaTepual, BkitoyeHHble B Crnucku I, I, 1T u IV
Konpennmu 1971 r. (mm. «my», «» ct. 1 KoHBeHiuu
1988 r.). lanHbIe CIMICKU KOHTPOJSI TIpEeAyCcMaTpuBa-
10T 118 HapKOTHUECKUX CPEACTB U 86 MCUXOTPOMHBIX
BelECTB. B Kpyr mpenMera HapKOIPECTYIIEHUH B
MEKYHAPOJHBIX KOHBEHIIUSX TAK)KE BKIIFOUEHBI ITpe-
KYPCOpBI, JIErajJbHOE OMpPEEICHUE KOTOPBIX HE MPU-
BonuTcsa. JlaHHBIE BellecTBa BKIIIOYEHBI B CIIHCKHU
koHTposss. Hampumep, B Cnucke | KomBeHmum
1961 1. 3aKkpemnyieHO TaKoe BEIIECTBO, KaK «MeTa-
JIOHA TTPOMEXKYTOUYHBIN MPOTYKTY.

OTeuecTBEHHOE YIrOJIOBHOE 3aKOHOHATEJIbCTBO
IpelycMaTpUBaeT ropas3io 0olee MUPOKUH nepeueHb
MPEIMETOB HAPKOTPECTYIUICHHUH, HEXEITH MEXTyHa-
ponHoe mpaso: 405 HapKOTHYECKUX cpeAcTB U 123
MICUXOTPOITHBIX BeIecTBa. AOCOJIOTHO BCE Cpel-
CTBa M BEIIECTBA, MPEAyCMOTpeHHbIe KoHBeHIIMAMU
1961 r. u 1971 r., BKIIIOYEHBI B POCCUUCKUE CIUCKU
KOHTpoJisi. B TO ke Bpemsi OTEUECTBEHHOMY AaHTH-
HapKOTHYIECKOMY 3aKOHOIATEIHCTBY U3BECTHBI COTHH
HapKOTUYECKUX CPEACTB U NECITKU MCUXOTPOIHBIX
BEILIECTB, KOTOPHIE OTCYTCTBYIOT B CITMCKAaX MEXIY-
HapOJHBIX KOHBEHIMMU. bonee Toro, poccuiickuii 3a-
KOHOZIaTeNlb TPEAYCMOTpPEN OIpeeieHue O0IIero
MOHATHUS TPEKYPCOPOB HAPKOTHUECKUX CPEICTB H
CXOIHBIX C HUMU BEIIECTB. DTO «BEIIECTBA, YaCTO UC-
MOJIb3yeMble MPU MPOU3BOACTBE, U3TOTOBICHUU, II€-
pepaboTke HAPKOTHYECKUX CPEICTB M MCUXOTPOIHBIX
BEILECTB, BKIIOUEHHbIE B IlepeueHb HapKOTHUECKUX
CPENCTB, ICUXOTPOIHBIX BEIIECTB U UX MPEKYPCOPOB,
NoAJIeKaIKUX KOoHTponto B Pocculickoit ®enepainu,
B COOTBETCTBHM C 3aKOHOAATENbCTBOM Poccuiickoii
Oenepanuny, MEKTyHAPOTHBIMU JIOTOBOpaMU
Poccuiickoit @enepanuu, B ToM uyucie KoHBeHuue
Opranmzanuu O0benquHeHHBIX Hanmit o 60pbde mpo-
THUB HE3aKOHHOTO 000pPOTa HAPKOTUYECKUX CPEIICTB U
TICUXOTPOITHEIX BemecTB 1988 romay.

B poccuiickoM aHTUHAPKOTUYECKOM 3aKOHOMA-
TEJBCTBE MPEAYCMOTPEHA TAKIKE KaTeTOPHUs «aHAJIOTH
HapKOTUYECKHUX CPEJICTB U NICUXOTPOIHBIX BELIECTBY.
OTOT MpeAMET HapKOMPECTYIJICHUN MpeAcTaBis-
et coboii 3anpernieHHble u1s obopora B Poccuiickoi
@denepanuu BELIECTBA CHHTETUYECKOTO WIH €CTe-
CTBEHHOTO MPOUCXOXKICHUS, HE BKJIIOUCHHBIE B
[TepedyeHb HAPKOTHYECKUX CPEACTB, TMCHUXOTPOITHBIX

BELIECTB U UX NPEKYPCOPOB, MOAJIEKALIUX KOHTPOIIO
B Poccuiickoit @enepanuu, XUMUYECKasi CTPYKTypa
U CBOWCTBA KOTOPBIX CXOAHBI C XUMHUYECKOH CTpPYK-
Typoil U CO CBOWCTBAaMHU HApKOTHUECKHX CPEACTB U
TICUXOTPOITHBIX BEUIECTB, NCHXOAKTUBHOE JEHCTBUE
KOTOPBIX OHU BOCHPOU3BOJISAT.

Takum oOpa3om, mepedeHb MPEAMETOB IMPECTY-
IUIEHUH, CBSI3aHHBIX C HE3aKOHHBIM OOOPOTOM Hap-
KOTHYECKUX CPEICTB M CXOAHBIX C HUMH BELICCTB,
1IMpe, 4eM B MEXIyHApOJHOM IpaBe, Kak Mo YUCITY
HapKOTHUYECKUX CPEACTB, TAK U IO KOIUYECTBY IICH-
XOTPOIHBIX BEUIECTB. bonee Toro, B OTEUECTBEHHOM
YTOJIOBHOM TIpaBe (B OTIMYHE OT MEXIYHapOTHOIO)
MPEAMETOM HAa3BaHHBIX NPECTYIJICHUH NPU3HAIOTCS
aHaJIOTH HAPKOTUYECKHUX CPEICTB M IICHUXOTPOIHBIX
BemiecTB. B 3Tol CBA3M 3aMeTHO IMPOTHBOpEYHE B
MOJOKEHUAX MEXIYHApOIHOTO AHTUHAPKOTHYECKO-
ro 3aKkoHojarenscTBa. Ilpyu ommcanuu B mocienHeM
BECbMa IIMUPOKOTO TNepeyHsi 00BEKTOB MPaBOBOM OX-
paHbl Kpyr MPEeAMETOB MPECTYIICHUH, CBI3aHHBIX C
HE3aKOHHBIM 00OPOTOM HApKOTHYECKUX CPEACTB U
CXOIHBIX C HUMH BEIIECTB, SBHO 3ay>KEH 110 CpaBHe-
HUIO C IEPEYHSMH TAKUX BELIECTB, 3aKPEIUICHHBIMU B
POCCUICKOM 3aKOHOJATENBCTBE. Y MEXKIyHAPOIHOIO
AHTUHAPKOTHYECKOTO IpaBa CYIIECTBYET SIBHBIM IIO-
TEHIMAI ISl PaCIIUpPEHHs IPEAMETOB HAPKOIPECTY-
TJIEHUM.

OOBbeKTHBHAS CTOpPOHA HAPKOMPECTYIUICHUH C
TOYKH 3PEHUSI MEXIYHApOJHOIO MpaBa BHIPa)KaeTcs
B COBEPILICHHUH CIICAYIOIINX aKTUBHBIX (POPM IOBEIC-
Hus (meticTBuid): 1) IpOU3BOACTBO, 2) U3TOTOBJICHHE,
3) skcTparupoBaHue, 4) IPUroTOBICHUE, 5) MpeAso-
JKEHHUE, 6) MPENIoKEHUE C EIbI0 MPOJaXu, 7) pac-
MpOCTpaHeHue, 8) mpomaxa, 9) mocraBka Ha JTFOOBIX
ycnoBusix, 10) mocpemnuyectBo, 11) mepemnpagka,
12) TpaH3uTHas mepenpaska, 13) TpaHCHIOPTHPOBKA,
14) uMmopT WiIM SKCHOPT J1000r0 HAPKOTHYECKO-
IO CpeJCTBa M ICUXOTPOITHOTO BEIECTBA, a TAKKe
15) KynbpTHBHpOBaHHE HAPKOCOAEPIKALINX PACTEHUH,
16) xpanenue unu 17) npuodperenne r000ro HapKo-
TUYECKOTO CPE/ICTBA MM TCUXOTPOIHOTO BEIECTBa
B HapylIEHHE CYILECTBYIOILEIo IOpsiAKa uX 000-
pora, 18) nzrortoBnenue, 19) TpaHCIIOPTHPOBKA WK
20) pacnpocTpaHeHHe 000pyIOBaHUS WU MaTepua-
JIOB, HCTIONIb3YEMBIX IIPU IPOU3BOICTBE COOTBETCTBY-
IOILUX CPEJCTB U BEIIECTB.

Bce cocraBbl HapkonpecTyIUieHUH, chopMyaupo-
BaHHbIE B MEXIYHapOJHOM IIpaBe, SBISIOTCA (op-
MaJbHBIMH, ITOCKOIBKY B TEKCTE€ COOTBETCTBYIOIIHMX
KOHBEHILIMH HE BCTPEYAETCs yKa3aHWE Ha HacTyIlle-
HHUE ONpENEICHHBIX IMOCICICTBUHA B PE3yJbTaTe Co-
BEpIICHUSI OMMCAHHBIX ACHCTBHI Kak 005S3aTeIbHOTO
YCIIOBUS HACTYTIICHHS YTOJIOBHON OTBETCTBEHHOCTH.

Poccwiickwuii 3akoHOIATENh BKIIFOUAET B OOBEKTHB-
HYI0 CTOPOHY HapKOTIPECTYIUIEHUH CIIEAYIOLINE He-
3aKOHHBIC AeHCTBUS: 1) mprobpeTeHue, 2) XpaHCHHE,
3) mepeBo3ka, 4) U3rOTOBJICHHE, 5) TIepepaboTka Hap-
KOTUYECKUX CPEACTB, NMCHUXOTPOIMHBIX BEIIECTB WU
UX aHAJIOTOB, @ PABHO HAPKOCOIEPXKAIIUX PACTECHHMH,
6) MPOM3BOAICTBO, 7) COBIT WX MEPEChUIKA, 8) XHIIe-
Hue, 9) BeiMorarenbeTBo, 10) konTpabana, 11) ckio-
HEHME K YHOTPEOJICHUIO YKa3aHHBIX BBIIIE CPEACTB U
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BelIecTB, 12) HapyIlIieHrne nmpaBuil 000poTa HApKOTH-
YECKUX CPEJCTB U MCUXOTPOIHBIX BEIIECTB, HHCTPY-
MEHTOB, WCIIOJB3YEMBIX IS TIPOM3BOJACTBA JTaHHBIX
CPEICTB W BEHIeCTB (YTO MOXKET OBITH COBEPIIEHO
KaK IyTeM JICHCTBUS, TaK U OC3EUCTBUS), a TAKKE
13) He3akoOHHOE KYJIBTHBHPOBAHHUE HapKOCOAEpkKa-
LIUX PACTCHUH.

Kax BugHO 13 BBIIIEIPUBEICHHBIX TIEPEUHEH,
00BEKTHBHAs CTOPOHA HAPKOMPECTYIUICHHH 1O pOC-
CUHCKOMY YTOJIOBHOMY 3aKOHOHATENbCTBY B YacTU
COBIIQJAECT C MEXKIyHAPOIHBIM aHTHHAPKOTHYECKUM
mpaBoM. K mpumepy, «IIpoM3BOACTBO», «XpaHEHHEY,
«IPUOOPETEHUEY» COOTBETCTBYIONIUX CPEICTB WU Be-
IIECTB.

C npyroii CTOpOHBI, B MEKIYHAPOIHOM IIPABE Ha-
3BIBAIOTCS MPECTYNHBIC ACUCTBUS, HE BKIIOUCHHBIC
POCCHUHCKHAM 3aKOHOAATEIIEM B KPYT HAPKOIIPECTYTLIE-
HUH. B "acTHOCTH, 3TO TpeAyoKeHne ¢ IebI0 Mpo-
JaKU U DKCTPArupOBaHUE HAPKOTUUYECKUX CPEACTB U
MICHXOTPOITHBIX BEIIECTB'.

B cBoto ouepenp, B poccuiickoM YK 3amnpenieHsl
HapKOJIEHCTBHS, HE W3BECTHBIE MEXIYHAPOTHOMY
MpaBy: XUIICHUE U BBIMOTAaTeILCTBO HAPKOTHUECKUX
CPEIICTB U TICUXOTPOITHBIX BEIIESCTB, HAPYIIIEHUE TIpa-
BHJI 000pOTa HAPKOTUIECKUX CPEJCTB M MCUXOTPOII-
HBIX BEIIECTB, & TAK)KE HE3aKOHHBIA 00OPOT HOBBIX
MTOTEHITHATEHO OMACHBIX NICUXOAKTHBHBIX BEIIECTB.

Kpumunanuzanuss mOpuUroToBieHHs K HapKOIpe-
CTYIUICHUIO U MOKYIICHUS HA COBEPIIICHUE HAPKOTIPE-
CTYIUICHHUSI MEXITyHAPOIHBIM IIPABOM CIICIIHANBHO HE
oroeapuBaroTcs. OfHaKo B CHIy MOJOXKEHUH 1. 11 cT.
3 Kousenmun 1988 1. «HMYTO B HACTOAIIEH CTAThLE HE
3aTparuBaeT TOT MIPUHIIUI, YTO OMMCAHHUE TIPABOHAPY-
LIEHUH, O KOTOPBIX B HEl TOBOPUTCSI, BXOAUT B KOMIIE-
TEHIIMI0 HAITMOHALHOTO 3aKOHOAATEIhCTBA KaXKIOM
CTOpOHEI U YTO TIpeciieIoBaHIe U HaKa3aHUE 32 TaKHe
MPaBOHAPYIICHUS] OCYUIECTBISIOTCS B COOTBETCTBUU
C OTUM 3aKOHOJATEIECTBOMY». COOTBETCTBEHHO, MEXK-
IYHapOIHOE TPABO IPSAMO MPEIYCMOTPETIO BO3MOXK-
HOCTb JOCTATOYHO IIMPOKOTO MOAXOJAa K YCTaHOBJIE-
HUIO W peajn3alfi YrOJIOBHOW OTBETCTBEHHOCTH 3a
COBEpIIICHHE HApPKOMPECTYIUICHHH Ha BHYTPHUTOCY-
JIAPCTBEHHOM ypPOBHE.

Jst 3¢h¢deKTUBHOTO TPOTHBOACHCTBUS HE3aKOH-
HOMY OOOpOTYy HAapKOTHYECKHX CPEACTB M CXOTHBIX
C HMMHU BEIIECTB MPEJACTABISAETCS I1€JICCO00pa3HBIM
MIPETyCMOTPETh B MEXIYHAPOAHOM IPABE COCTABHI
XUIICHUS U BBIMOTATENIbCTBa HAPKOTUUECKUX CPENICTB
U TICHXOTPOITHBIX BEIIECTB, a TAK)KE HAPYIIICHUS TIpa-
BHJI 000pOTa HAPKOTHUYECKHUX CPENICTB M CXOHHBIX C
HUMH BEILIECTB.

' Tlog »KCTparupoBaHHEM IOHMMAETCS MAaCCOOOMEHHBIH

TpoIiecC N30UPATENBHOTO U3BJICUECHUS OTHOTO UM HECKOJIb-
KHUX KOMIIOHEHTOB W3 TBEPABIX IIOPUCTHIX MATEPUAIIOB C TIO-
MOIIBIO )KAAKUX PEareHTOB — SKCTPAreHTOB (BOIa, OpraHu-
YECKUE PAaCTBOPUTENH, PACTBOPHI KUCIIOT, IIE0oUYeH U Ap.).
Cwm.: Bormpimas poccuiickast SHIMKIONEHS: B 35 T. / 1. pex.
1O. C. Ocunos. Mocksa: 2017. T. 33. C. 581. Kak cuenyer
U3 TIPUBENIEHHOTO OMPENIEICHUS, SKCTParupoBaHKe SIBIISETCS
4acTHOM (POpMOIl M3TOTOBICHUST HAPKOTUYECKOTO CPEICTBA
WM TICUXOTPOITHOTO BEIIECTBA, OJJHAKO B POCCHIICKOM TIpaBe
MBI HE BCTPEUYAEM 3aKOHOAATENLHOTO yKa3aHWs Ha JAHHOE
00CTOATEILCTBO.

IoBopst 0 CyOBEKTHBHON CTOPOHE HAPKOIPECTY-
IUIEHUH, HEOOXOIMMO OTMETHTbH, YTO MEKAYHapOA-
HO€ TPaBo HE MpeayCcMaTPUBAeT KaKUX-THO0 0cobeH-
HOCTel Ha 3TOT cyeT. Tak, B 1. 3 cT. 3 KonBeHuuun
1988 1. ykaseiBaeTcs cnenymomee: « Oco3HaHMEe, HaMe-
peHHe WX e KaK COCTaBHBIE IEMEHTHI IPAaBOHA-
pYIIeHHs, YKa3aHHOTO B IyHKTE | HACTOAIIEH CTaThH,
MOTYT OBITh YCTaHOBJICHBI M3 OOBCKTHBHBIX (DaKTH-
YeCKUX OOCTOSTENBCTB Jenay. JlaHHas HOopMa JIHIIb
yKa3bIBaeT Ha TO, YTO CYOBEKTHBHAsl CTOPOHA COOT-
BETCTBYIOIIMX COCTaBOB MPECTYIUIEHHS YYHUTHIBAET-
Cs TIpU KBATH(PHUKAITNN, HO KaKHe-TH00 KOHKPETHBIC
HOPMAaTHBHBIE MOJI0KEHUS HA ATOT CUET B KOHBEHIIHAX
OTCYTCTBYIOT NPH ONHUCAHUH CYOBEKTUBHON CTOPOHBI
HapKoIpecTymieHuid. Y3 TekcTa KOHBEHIUH ClenyeT,
YTO TOCJEIHUE COBEPILAIOTCSA C MPSMBIM YMBICIOM
(Tpou3BOACTBO, IPEAJIOKEHHE C IETBI0 MPOTAAKH, UM-
MOPT | SKCIOPT U T. 11.).

B koHBeHIMAX BCTpedaeTcs ykazaHHE Ha IeNb CO-
BEPILIEHUS] HAPKOMPECTYIUICHNH — «C IEeNbl0 Tposa-
Km» (TTomIL. «i» 1. «a» 4. 1 c¢T. 3 KonBennuu 1988 1.).

[IpumeuarenbHO, YTO MEXIyHApOAHOE MPaBO HE
perTaMeHTHPYeT OTBETCTBEHHOCTH 332 HEOCTOPOKHBIE
HapKonpecTyIieHus. MIcXo/s 3 CHCTEMHOTO aHaIH3a
nonoxxkenuit Koupennyu 1988 r., MOKHO clienarh BbI-
BOJI O TOM, YTO B MEXKyHaPOIHO-TIPABOBHIX JIOKyMEH-
Tax HOPMBI O HEOCTOPOXHBIX HapKOMPECTYIIIEHUAX
OTCYTCTBYIOT KaK TaKOBBIE.

CyObeKkTrBHas CTOpPOHAa HAPKOIPECTYIUIEHU ¢
TOYKU 3PEHHUsI POCCHICKOro IpaBa XapaKTepHU3YyeTCs
YMBIIUIEHHOH (OpMO# BUHBI, KOTOPAst 3aKITI0YAETCS B
TOM, YTO CYOBEKT MPECTYIUICHHUS OCO3HAET, 9TO COBEP-
[I1aeT He3aKOHHOE JIeTHUE B BUJE IPUOOPETEeHUS, Xpa-
HEHUS, IepPEeBO3KH, N3TOTOBJIEHHA JTNOO0 MepepaboTKu
MMEHHO HapKOTHYECKUX CPEACTB, ICUXOTPOITHBIX Be-
LIECTB, UX aHAJOTOB U T. JI., U KEJIAeT COBEPILEHUS
TaKoro mpaBoHapymeHus. Llemn m MOTHBBI Hapko-
MPECTYIUICHUH BIHMAIOT HAa KBANTH(DHUKAIUIO CONESH-
Horo. O0s3aTeNbHBIM KOHCTPYKTHUBHBIM IPU3HAKOM
CYOBEKTUBHOW CTOPOHBI MPECTYIUIEHUS, MPEIyCMO-
TpeHHoro cT. 228 YK PO, sBnsercs ero cosepiieHue
«0e3 nenu coObiTay. KamnpuuupyomuM mpu3HakoM
MPECTYIJIEHUsI, OIMCAHHOTO B 4. 2 cT. 228.2, mpu-
3HaeTcs 0co0asi MOTHBALMS, COCTOSIIAs B KOPBICT-
HBIX TOOYxaeHusIX. [1o1 MOCIeHUMU COTIACHO 1. 22
nocraHoBinenus [lnenyma BepxosHoro Cyna P® ot
15 urons 2006 1. Ne 14 «O cyneOHOI IpakTHKE 110 Jie-
JIaM O TIPECTYIUICHUSX, CBA3aHHBIX C HAPKOTUIECKUMHU
CpeICTBaMH, TICHXOTPOIHBIMH, CHIHHOICHCTBYIOITH-
MU U SIIOBUTHIMU BELIECTBAMM» MMOHUMAETCS CTPEM-
JIEHNEe BUHOBHOTO K ITOJyYEHHIO MAaTepHaTbHOW BBI-
TONIBI (JIEHeT, IMYIIIECTBA WM TPaB Ha WX MOydIeHUE
U T. I.) A7 ce0d WIN IpYTuX JHL JIMO0 u30aBUTHCS
OT MaTepualbHBIX 3aTpaT (HalpuMep, BO3BpaTa UMy-
IIECTBA, JOJTa, OTUIATHl YCIIYT, BBITOJHEHHS UMYIIle-
CTBEHHBIX 00513aTENILCTB) B PE3YJIBTAaTE YMBIIILJICHHOTO
HapyIIEHUs MPaBUII 000POTa HAPKOTHIECKHUX CPEICTB
WJIM NICUXOTPOITHBIX BEIECTB.

Kcratu, Hapymenne npaBuin o60poTa HapKOTHYe-
CKHX CPEICTB WM IICHXOTPOITHBIX BemiecTB (cT. 228.2
YK P®) mMoxer OBITH COBEPIICHO KaK YMBILIJICHHO,
TaK U 10 HEOCTOPOXKHOCTH.
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B nensix coBepiieHCTBOBAHUS IOPUIUUECKON TEX-
HUKHA aHTHHApPKOTHYECKHUX MEXITyHApOJHBIX KOHBEH-
1w (B yacTHOCTH, KoHBermmu 1988 1) mpencrasmser-
Cs1 BO3MOXKHBIM BKJIFOYUTDH B TEKCT COOTBETCTBYIOIINX
WCTOYHUKOB YKa3aHWE Ha CYOBEKTHBHYIO CTOPOHY
HapKOIIPeCTYIUIEHUH (coBepluaeTcs 1M MOcJeaHee
YMBITLIEHHO JHO0 K€ HApKOTIPECTYIUIEHHE COBEpIIIa-
€TCsl 10 HEOCTOPOKHOCTH).

MextyHapoIHOE MPaBO HE COJIEPKUT YKa3aHUM Ha
cyOBbeKTa HapkompecTymieHuid. Eciau B poccuiickom
YTOJIOBHOM TIpaBE€ CYIIECTBYIOT KOHIICTIIIUH OOIIEro
U CHEUHANBbHOTO CYOBEKTa, TO B aHTUHAPKOTHYECKUX
KOHBEHIUSAX Mbl HE HAXOAUM COOTBETCTBYIOLLIUX HOP-
MaTHBHBIX [TOJIOKEHUI Ha 3TOT CUET.

ITo obmemy mpaBmiry, CyOBEKT HAPKOIIPECTYILIC-
HUH C TOUKU 3pEHHs POCCUHCKOTO MpaBa sBIsETCS 00-
UM — (QU3UYIECKIM BMEHSEMBIM JIUIIOM, JOCTUTTIIUM
Bo3pacta 16 ner. OnHAKO €CTh OTACNBHBIC HCKIIIO-
yernst. K nmpumepy, NpecTyIuIeHHI0, MperyCcMOTPeH-
HoMy cT. 228.2 YK P®, cBOCTBEHEH CIlelUaIbHBIM
CyOBEKT — JIUII0, B 00S3aHHOCTH KOTOPOTO BXOIHT CO-
OmroneHue CHeIMalbHBIX MPaBHWII 000pOTa HAPKOTH-
YECKUX CPEJICTB U IICUXOTPOITHBIX BEIIECTB.

YuuteiBas 0COOEHHOCTh COCTABOB HAPKOIPECTY-
IJICHUH, CBA3aHHYIO C 0COOBIM COCTOSIHUEM TICUXUKH
HapKONIOTpeOuTeNeH, Ui MPUBJICUSHHS TAKUX JIUI] K
YTOJIOBHOM OTBETCTBEHHOCTH Ba)KHO YCTAHOBIIEHHE
(bakTa BMEHsIEMOCTH CyOBheKTa Ha MOMEHT COBEpIIe-
HUS HApKOIIPECTYIUICHUS.

[IpencraBnsercsi, 4To OTCYTCTBUE B MEXKIYyHa-
POMHOM aHTHHAPKOTHYECKOM ITpaBe HOPM O CYOBEKTe
HapKOTPECTYTIJICHHUH SBIISETCS CEPHbE3HBIM IPOOEIIOM.
[TockonbKy MeXAyHapoJHOE IMpaBO YCTaHABIMBACT
YHUBEpCAJIbHBIA HOAXOJ K IPaBOBOMY PEryIHpOBa-
HUIO, B COOTBETCTBYIOLIUX MEXKIYHapOIHO-TIPABO-
BBIX MCTOYHHKAX IIeIeCO00pa3HO yKazaTh MPHU3HAKU
CyOBbEeKTa HAapKONPECTYIUICHUH, MPEX/Ie BCEro BO3-
pacT, ¢ KOTOPOro HaYMHAETCS OTBETCTBEHHOCTH 32 TO
WM MHOE TIPECTYIHOE AesHue B cepe HE3aKOHHOTO
000pOTa HAPKOTHYECKHUX CPEJCTB M CXOMHBIX C HUMH
BEIIECTB. YCTAHOBJIEHUE CYOBEKTHBHBIX KPHUTEPHEB
OTBETCTBEHHOCTH OyZIET OTBEYATh TPEOOBAHUIM MEK-
JTYHapOAHOM aHTUHAPKOTUYECKOH MOINTHKH.

Kpamu¢umupyromye npu3Haku HapKOIpPECTyTIe-
HUN KOHBEHIMOHANBbHO IHpeaycMoTpeHsl. OHaxo,
B OTIMYHME OT OTEYECTBEHHOTO YTOJOBHOTO 3aKOHA,
pacronararoIiero Takue NPU3HAKK B KaKJOW KOH-
KpETHOMH CcTaThe 0 HApKONpeCTyIUIeHNH, B KOHBeHIIMH
1988 1. oHUM crpynnupoBaHbl B OTAECIBHOM HOPMAaTHB-
HOM TOJIOKEeHUH. B myHkTe 5 cT. 3 3TOrO0 MOKyMEHTa
MIpeyCMaTpUBAIOTCS CIENYIOINE OTArYarole Hap-
KOTIPaBOHAPYIICHUST 00CTOATENBCTBA, KOTOPBIE MOTYT
NPUHUMATHCS] BO BHUMAaHUE CyAaMH U APYTUMU HMe-
FOIIUMH FOPUCAMUKITHIO KOMIIETEHTHBIMU OpraHaMHu:

a) yJacTHe B INPaBOHAPYIIEHUH OpPTaHM30BAaHHOU
HPECTYNHOMN IPYIIIbI, B COCTaB KOTOPOM BXOIUT IIpa-
BOHAPYLIUTED;

b) yyactue mpaBOHApYIIUTENS B JPYTHX BHIAX
MEXIYHApOJHON OpraHM30BaHHOW NpPECTyIMHOU aes-
TENbHOCTH;

C) yJacTHe TPaBOHAPYIIUTENS B IPYTHX HE3aKOH-
HBIX BHJAX JIEATEIBHOCTH, KOTOPBIM COJIEHCTBOBAJIO
COBEPIICHUE JAHHOTO IPABOHAPYILEHUS;

d) mpuMeHeHNe MpaBOHAPYIIUTENEM HACHITUS WIIH
OPYXKHS;

€) TOT (akT, YTO NPABOHAPYIIUTENH SBIAETCA
JOJDKHOCTHBIM JIMIIOM M JAaHHOE MpPaBOHAPYyIICHHE
CBSI3aHO C €T0 JOJKHOCTBIO;

f) BoBNEUCHME WM HMCIIOIB30BAaHHE HECOBEPIICH-
HOJIETHHX;

g) TOT (aKT, YTO MpaBOHAPYLICHUE COBEPILEHO B
UCTIPaBUTEIBHOM YYPEKICHUU WIH B y4yeOHOM 3a-
BEACHUH, WM OOIIECTBEHHOM YUYPEXKICHHH WIH B
HETOCPEACTBEHHOH OMU30CTH OT HUX, WU B JPYTUX
MECTax, KOTOpBIE HCIOb3YIOTCSl IIKOIbHUKAMH U
CTYACHTaMH JUIsl IPOBEACHUS yUEOHBIX, CIIOPTHUBHBIX
U OOIIECTBEHHBIX MEPOTIPHSITUH;

h) mpensiaymee ocyxaeHne, 0COOEHHO 3a aHAJIO-
TMYHBIE [TPaBOHAPYILEHHS, 32 PyOEKOM HIIM B CBOCH
CTpaHe, HACKOJIBKO 3TO JIOMYCTHMO B COOTBETCTBUU C
HallMOHAJIBHBIM 3aKOHOAATEILCTBOM COOTBETCTBYIO-
et CTOpoHBI.

Kak paHee mOmMYEepKUBAIOCH, OTEYECTBEHHBIN
3aKOHOJATENIb IMpeNyCMaTpuBaeT KBaIH(PULIUPYIO-
[IMe MPU3HAKH B KOKJIOH OTAENBHO B3ATOH CTaTbe O
HApPKOIIPECTYIUICHUH, BBIENSS CIEAYIONINe OTsrda-
oume o0cTosTeNnbCTBA: 1) 3HAYMTENBHBIN pa3Mep,
2) KpymHBIA pasmep, 3) 0cobo KpymHBIH pasmep,
4) WCTOIB30BaHUE CPEICTB MACCOBON WH(OpPMAINH
100 3MEKTPOHHBIX WM WH(POPMALIMOHHO-TEIECKOM-
MYHHMKallMOHHBIX ceTel (BKitodas ceTb MHTepHer),
5) HCIIONB30BAaHUE CBOETO CITY>KEOHOTO ITOJIOKCHHUS,
6) mpUYMHEHHE 10 HEOCTOPOXKHOCTH BpeAa 3I0po-
BBIO UENIOBEKa WJIM WHBIE TSDKKHUE TMOCIENCTBHS, 7)
IIPUMEHEHUE HAaCWIKS, HE ONACHOTO MJIM ONAacHOIO
JUIS1 )KU3HU WU 3I0POBBS, IMOO YIPO3bl IPUMEHEHHUS
TaKOro HACHJIKA, 8) TPyMIIa JHII 110 TpeABAPUTEIHHO-
My CroBopy, 9) opranmzoBaHHas rpymma, 10) iwuo,
nocruriiee 18-meTHero Bo3pacra, B OTHOLICHHUHU He-
COBEpIICHHOJETHETO, 11) KOpBICTHBIE TOOYXISHWS,
12) coBepiieHHE HAPKONPECTYIUICHUS B CIIEICTBEH-
HOM H30JIITOpE, HCIPAaBUTENBHOM YUPEKACHHH,
aJIMUHHUCTPATHBHOM 3JIaHUH, COOPY)KCHHU aJIMHHU-
CTPaTUBHOTO Ha3HaueHHs, 00pa30oBaTeJLHONH oOpra-
HU3alMM, Ha OOBEKTaxX CIHOpPTa, >KEIE3HONOPOXKHO-
r0, BO3AYIIHOTO, MOPCKOIO, BHYTPEHHEIO BOZHOIO
TpPaHCHOPTa WM METPONONUTEHa, Ha TEPPUTOPHU
BOMHCKOH 4acTH, B 0OIIIECTBEHHOM TPAHCIIOPTE JIHO0
MOMEILEHUSX, UCIOIb3YEMbIX Ul Pa3BICUCHUN WIIH
nocyra, ¥ 1p.

Kpamupunupyromye TpH3HAKKA HapKOMPECTyTLIe-
HUH B MEXIYHAPOAHOM IIPABE M POCCUHCKOM 3aKO-
HOZIATENILCTBE COMOCTABUMBI, OJHAKO B MEXKIYyHAPOA-
HOM TIpaBe OTCYTCTBYET PsiJi IPU3HAKOB, K TIPUMEpY,
COBEpILCHNE HAPKONPECTYIICHUS] C MCIIONb30BaHUEM
CpENCTB MacCOBOM HMH(OpMaLUK JTUOO0 SIEKTPOHHBIX
WM UH()OPMAIMOHHO-TEIEKOMMYHUKAIIMOHHBIX ~ Ce-
Tell (Bkmouas cetb MHTEpHET). B ycnoBusx GypHOTO
Pa3BHUTHSL COBPEMEHHOIO LU(POBOro 0OOIIECTBA OT-
CYTCTBHE TAKOTO OTATYAOLIEr0 0OCTOATEILCTBA B YHHU-
BEpCAJIbHBIX HOPMAaTHBHBIX MPABOBBIX aKTaX SIBISETCS
CYIIECTBEHHBIM ITPOOETIOM PABOBOTO PETyYJIMPOBAHHS,
KOTOPBIN TpeOyeT CBOETO OIEPATUBHOIO yCTPAaHEHHUSL.

B 10 xe Bpemsi MeXIyHapoaHOE aHTHHAPKOTHYE-
CKOE TPaBO BKIIIOUAeT B ceOsi Takol KBaIU(pHULIUPY-
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FOIIMIA TIPU3HAK, KaK COBEpIICHNE TTPaBOHAPYIIICHHS B
y4eOHOM 3aBEICHUU, W OOIIICCTBEHHOM YUPESIKICHUU
WJIH B HETIOCPEICTBEHHOM ONM30CTH OT HUX, WJIH B APY-
THX MECTaX, KOTOPhIE MCIIONb3YIOTCS MIKOJbHUKAMH U
CTyAC€HTaMU U1 IPOBEACHU y‘-Ie6HI>IX, CIIOPTHUBHBIX U
OOIIIECTBECHHBIX MEPOTPHUATHI, KOTOPBII OTCYTCTBYET
B POCCHIICKOM YTOJIOBHOM 3aKOHOJIATENLCTBE.
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Abstract: In the criminal law doctrines of the Russian Federation and Turkmenistan, as well as in the legal acts and
official documents adopted in these states, there are different approaches to the classification of crimes committed using
information and telecommunication networks (technologies). These differences lead to a decrease in the effectiveness
of criminal law counteraction of the corresponding type of illegal acts. In this regard, the author analyzes alternative
approaches to the classification of crimes committed using information and telecommunication networks (technologies).
It is concluded that based on the structural features of the Criminal Codes of the Russian Federation and Turkmenistan
these types of socially dangerous acts should be classified depending on the characteristics of the object and subject
of these unlawful attacks, the nature and degree of public danger of the act, the form of guilt, as well as the methods
and means of committing these crimes. The conclusions and recommendations made in this article have a certain
theoretical significance and can be used to further study of the classification of crimes committed using information and
telecommunication networks (technologies) under the criminal legislation of the Russian Federation and Turkmenistan.
Key words: classification of crimes; grounds for classifying crimes; types of crimes committed with the use of
information and telecommunication networks (technologies); object of crimes committed with the use of information
and telecommunication networks (technologies); methods and means of crimes committed using information and
telecommunication networks (technologies).
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ITo JTAaHHBIM MexryHapoJHOTO Coro3a
ONEeKTPOCBS3H, ABISAIOIIETOCA YUPEKIECHUEM B CTPYK-
Type nestenpHocTH OOH, B Hacrosimiee Bpems B
MHUpE TOJIB3YIOTCS TJIOOAJIBHBIMU CETSIMH TEJIEKOM-
MyHHMKauu 3,2 MUUIMapaa 4esioBeK, U3 HUX 2 MUJI-
JUapAa 4YeNoBeK - JKUTENIHM Pa3BUBAIOLINXCS CTpaH
[1]. Aynmuropueit nH(MOPMAIOHHO-TEIEKOMMYHH-
KaLlMOHHBIX CETEN B OCHOBHOM SIBIISIOTCS MOJIOABIE
moau B Bo3pacte oT 15 mo 28 met. Cromb OwbIcTpoe
pasBuTHEe  MH(OPMALMOHHO-TEIEKOMMYHHKALOH-
HBIX ceTel (TEXHOJIOTrHi) UMEeeT KaK MOJIOKUTEIbHbIE,
TaK M OTpHIaTeNbHbIe acniekThl. [lociennne cBa3anbl
C HEraTHBHBIMH MOCJEICTBUSMH OT HCIIOJIb30BAHUS
BBICOKHMX TE€XHOJIOTUH B MPECTYNHBIX U UHBIX MPOTHU-
BOIIPABHBIX LIETIIX.

B Hacrosimiee BpeMsi BO BceM Mupe HaOIonaercs
pPOCT TpPECTyIUIEHHH, COBEPIIAEMBIX C HCIOIb30Ba-
HUEM MH(POPMAIIMOHHO-TEJIEKOMMYHHUKALMOHHBIX
cerel (TexHonoruii). CornacHo CTaTUCTUYECKUM JaH-
HeiM MBJ[ P®, B 2021 romy tonmsko B Poccuiickoit
®enepanuu COBEPIICHO 0KOJI0 520 ThICSIY NpeCTyILIe-
HUHI C HCIIONBb30BaHHEM HH(POPMALMOHHO-TEIECKOM-
MYHHKAaIIMOHHBIX ceTeil (TexHomorumii) [2]. B 2022
rony B Poccwmiickoit deneparu ObLTIO 3apeTUCTPH-
poBaHo yxe 1.5 mapa kubeparak [3]. CssizaHO 37O,
KOHEYHO, C BBICOKMM TEXHOJOTHYECKHM Pa3BUTHEM
0011IeCTBa ¥ MPOBOAMMOM OJIMTUKON LU POBU3ALINY,
HalpaBJIeHHOW Ha BHEAPEHHE Pa3IM4HbIX MH(OpMa-
LUOHHO-TEJIEKOMMYHUKAIIMOHHBIX ~TEXHOJIOTUM BO
Bce cepbl JKU3HI COBPEMEHHOTO YEJIOBEKA.

UcnonpzoBanne WHPOPMAIIMOHHO-TEIEKOMMYHH-
KaI[MOHHBIX CeTeH B MPOTHBOIPABHBIX LEIAX MOXKET
MPUBECTH K HEOOPAaTUMBIM MOCIEACTBUSAM BBUY CIIe-
JYIOIIUX O0CTOSATENLCTB. Bo-TIepBBIX, PyHKIINOHATB-
Hasi COCTaBIIONIAst TAKUX CETEH paciupsieT BO3MOX-
HOCTH JJIs 37I0yMBIIIJIEHHUKOB UCIIOJNB30BaTh UX MPHU
COBEpIICHNH CaMbIX PAa3HBIX IPECTYIUICHHUH, HAUMHAS
OT YMBIIIJICHHOTO IPUYMHEHUS BPEAa TUYHOCTH U 10

pa3IMYHBIX JCSHUN MPOTUB OOIIECTBA, TOCYNAPCTBA,
MHpa ©U 0e30MacHOCTH YeJOBEYeCTBAa. BO-BTOPHIX,
pasnuuHbie WHGOPMAIIMOHHO-TEICKOMMYHHUKAIIUOH-
HbIE€ CETH HMEIOT (YHKIIMOHAJIBHYIO BO3MOXHOCTh
JUTS X KOHCTIMPATUBHOTO HCIIONB30BAHUS 37I0YMBIIII-
JICHHUKAMH TIPH OCYIICCTBICHUH JSSHHUSI, YTO IIPUBO-
IUT K 3HAYUTEIHHOMY ITOBBIIICHUIO YPOBHS JIATE€HT-
HOCTH TPECTYITHOCTH. B-TpeTbux, WCIONb30BaHUE
MH(OPMAIIMOHHO-TEICKOMMYHHKAIIMOHHBIX CETeH B
MIPOTHBOIIPABHBIX IIENIIX MOXKET HOCHUTH TpPaHCHAIIU-
OHAIILHBIH XapakKTep, YTO MPUBOAMUT K 3aTPYIHEHUIO
B PAcCiICIOBAHUHU M IIPUBJICUYCHUH K OTBETCTBEHHOCTH
BHHOBHBIX JIHII.

B nayuHoii cdepe Takue npecTyIieHus onpeaeis-
IOTCSI KaK OOIICCTBCHHO OINMACHBIC JACSHUS, MOCITal0-
IIre, TOMUMO 0€301aCHOCTH KOMITBIOTEPHBIX CHCTEM,
Ha UHbBIE IPABOOXPaHsIEMble 00BEKTHI, K IIEPBOCTEIICH-
HBbIM M3 KOTOPBIX OTHOCATCS: JIMYHAsl O0€30IaCHOCTD,
COOCTBEHHOCTh, IMYIIIECTBEHHBIE TIPaBa, HAIMOHATb-
Has ¥ MuUpoBas 0e30MacHOCTh (KHOEpTEeppOpHU3M)
[4, c. 18-21].

B cBsi3u ¢ OonbIION 3HAYMMOCTBIO OOECTICUCHHS
nHpOpMaMOHHOH Oe3omacHocTn B Poccuiickoit
Oeneparuu puHaTa Ctparerus pa3BuTHsA HHPOpMa-
uuoHHOTO oOmectBa B Poccuiickoit deneparuu Ha
2017-2030 roxpl. OMHUM U3 €€ MPUHIIUIIOB SBIISCTCS
o0ecrnedeHne TOCY/IapCTBEHHOW 3aIIUTH MHTEPECOB
poccuiickux rpaxaaH B HHQOpMaunoHHOH cpexe [5].
B cBoto ouepens, B Typkmenucrane paspaboraHa u
yTBepXKAeHa locymapcTBeHHas mporpaMma I1mo o0e-
cneueHuro kubepoezonacHoctu Ha 2022—2025 rouel.

B yromoBHoM 3akoHomarenscTBE Poccum u
TypkMeHHCTaHa YCTAaHOBJIEHA OTBETCTBEHHOCTH 3a
PAA MPECTYIUICHUH, COBEPIIAEMBIX C UCIOIb30BAHH-
eM UH(POPMALMOHHO-TEICKOMMYHHUKAIHOHHBIX CETEH
(TEeXHOJIOTHIA) M MTOCATAIONINX Ha OOIICCTBEHHBIC OT-
HOIIIEHUS, BOSHUKAIOIIUE B PA3IUYHBIX Cepax deno-
BEUECKOU JKHU3HHU.
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B coBpeMeHHOH yTrooBHO-IPAaBOBOM HayKe OCTPO
CTOMT BOIIPOC O KIACCU(PHUKALUK STHX MPECTYIIICHUN
C TIENBI0 TIPUBENCHUS OoJiee TITyOOKOH cucTemMaru3a-
MU JEWCTBYIOIIETO YTOJIOBHOTO 3aKOHONATEIhCTBA
Poccuiickoit @enepanuu u TypkMEHUCTaHA B 4acTH
JIAaHHBIX Pa3HOBUJIHOCTEM MPECTYIJICHUM, a TakKxKe
penieHus BorpocoB auddepeHmanum OTBETCTBEH-
HOCTH ¥ HHIMBHUAyaJln3alliy Haka3aHus. B cBoro oue-
penn, BOIIPOC 0 KitaccuukaIimy KuoeprpecTyIIeHIiI
ynupaercsi B MpoOJIeMaTHKy COLUalbHO-IPaBOBON
CYIIHOCTH JAHHBIX Pa3HOBUJHOCTEMN MPECTYIICHUH,
OTIpeNeIeHus COMEPKaHMsI OOBEKTUBHBIX M CyOBeK-
TUBHBIX TPU3HAKOB «IM(POBBIX» TMOCATATENBCTB,
YTOYHEHUS] KaTerOpUi 3TUX OOIIECTBEHHO ONMACHBIX
JEeSTHUMA, a TakKe YCTAaHOBJCHHSA 3a UX COBEPIICHUE
Mepbl YTOJIOBHOW OTBETCTBEHHOCTH.

[Ipomtecc mosiBIEHMST TakUX COCTAaBOB IIpe-
CTYIUICHUH B YrojoBHOM Kkojekce Poccuiickoit
Oenepanuu (nanee — YK P®) u YronoBHoM kojek-
ce Typxmenucrana (mamee — YK Typkmenucrana)
HanpsMyI0 CBSI3aH CO MHOTHMH MEXITyHAPOIHBIMHU
HOPMaTHBHBIMHM NpPaBOBBIMM akTamMu. OJHUM M3 Ta-
KHUX sBIIsieTCs EBporieiickas KOHBEHIIUS O KHOepIIpe-
CTYIUICHUSIX, ipuHATas B bynanemre 23 HosiOps 2001
roga [6]. B naHHOM TOKyMEHTE ONpeaeisieTCs] IOHsI-
THE HH(OPMALUOHHO-TEICKOMMYHUKAIIMOHHBIX Ce-
Tel M COAEPXKUTCS KIACCH(PHUKAIHA YKa3aHHBIX TIpe-
CTYIUIEHHH Ha iBe Tpynmbl. [lepBas rpymma BKIrodaeT
B ce0sl MPeCTYIUICHUs, TPEIMETOM KOTOPBIX SIBIISET-
csi KOMIbIOTepHas uHGOpMAIlys, Hampumep, Hesa-
KOHHBIH TepexBaT KOMITBIOTEPHBIX JaHHBIX. BTopas
rpyIina BKJIIOYaeT B ce0s MPeCTyIJICHuUs, Tie HHPOp-
MaI[MOHHO-TEJIEKOMMYHHUKAIIHOHHBIE CETH BBICTYIIA-
10T B KaU€CTBE CPEJCTBA COBEPLICHUS IIPECTYILICHUS,
HaIpyMep, COBEPIIEHUE YMBIIIEHHOTO MPUYUHEHUS
MaTepUaNBHOTO yIIepda OpyroMy dYelIoBEeKy IyTeM
yaaneHus: tHQOpMaLuH.

Taxum o6paszom, B pamkax Coera EBpomnsl mpe-
CTYIUICHHSI C TpHUMEHeHHeM WH(OPMAIMOHHO-TETe-
KOMMYHHKaIlMOHHBIX TEXHOJIOTUH MOXHO YCJIOBHO
KJIACCU(HUIMPOBATH Ha JIBE TPYMIbI AESIHUH, B KOTO-
pPBIX aHHBIE TEXHOJOTHH SBIAIOTCS: 1) mpemMeTom
JIesTHUS; 2) CPEeNICTBOM COBEPILIECHUS AEIHUS.

Poccwmiickas @enepanusi ocTaBria 3a co00il MpaBo
parudukanmu naHHON KOHBEHIMM, HO IO HACTOs-
miee BpeMsi Tak ee M He paruduimpoBaia. Mexmy Tem
4acTh npaBwil KOHBEHIIMN MMIUIEMEHTHPOBAHBI B OTe-
YECTBEHHOE YTOJIOBHOE 3aKOHOJATEIhCTBO B BHJIE
COCTaBOB NPECTYIUICHHM, pacIlONOKEHHBIX B IJIaBe
28 «IIpectymnenus B cepe KOMIBIOTEpHOU HHDOP-
Maiun» YK P®. Takomy npumepy mocienoBan U
TypkMeHHCTaH, 3aKpenyB B CBOEM YTOJIOBHOM 3aKO-
HomarenbcTBe TiaBy 33 «lIpectymenns B cepe kom-
MBIOTEPHOIN HH(POPMALIUI.

Becomsblii Bkiaag B INPOTHBOACUCTBUE IPECTY-
IUICHUSM, COBEPIIAEMBIM C HWCIIOIB30BAaHUEM WH-
(hopMaMOHHO-TEIEKOMMYHHUKAIMOHHBIX ceTeit
(Texnonoruii), BHecno CompyxxectBo HezaBucmmbix
TocynapcTB (manee — CHI'), yqacTHUKaMH KOTOPOTO
sBistorest Poccuiickas @enepanuu u TypkMeHHUCTaH.
Ha momaake CHI™ 6bu10 IpUHSTO COTIAIIeHHE B 00-
nacTu obecreueHrs HH()OPMAIMOHHOW 0€301aCHOCTH

ot 20 Hos0ps 2013 roxa (manee — CommamieHue), KOTO-
po€ 3aJ0KMUIO METOJOIOTUYECKHE MPUHLIUIBI OOph-
051 ¢ kubeprpectymienussMu B pamkax CHI [7].

B nannom Cornamennu 3aKpeIuIeHO IIOHSTHE
BBIIIIEYKa3aHHbIX MpecTymuiennid. CommacHo cr. 2
Comnamienus moji MPECTYIUIEHUSIMH, COBEpIIaeMbl-
MH C HCIOJIb30BaHUEM HH(POPMALMOHHO-TEIECKOM-
MYHUKAIIMOHHBIX CeTel (TEeXHOIOTHH), MOHUMAIOTCS
WCTIOJIb30BaHNE WH(POPMAIIMOHHBIX PECypCOB H/WIIN
BO3/EIiCTBHE Ha HUX B MH(OPMALMOHHOM IPOCTPaH-
CTBE B IPOTUBOINPABHBIX LETX [7].

B Comnamennu nprBefieHa ciemyromas KIIaccH-
¢uKanys TakuX NPECTYIJICHUI: B MEPBYIO TPYIILY
BXOAAT NPOTHBOIPABHBIE JIESHUS, HaIpPaBICHHbBIE
Ha KOMITBIOTEPHYIO HH(MOpMaIuio (HeCaHKIMOHH-
POBaHHBIM AOCTYN K MH(pOpMAaIMK, BO3ACHCTBHE Ha
WHPOPMAIMIO), BO BTOPYIO TPYMITy BXOIAT JESHHSA,
COBEpIIAEMBbIE C HCIIOJIB30BaHUEM HMH(OPMALMOHHO-
TEJICKOMMYHUKAIIMOHHBIX CeTel (TexHoyoruil) (He-
3aKOHHasl TpaHCTpaHWYHAs Tepenada WHPOPMAIWH,
nH(pOPMATMOHHEIH TeppopusM) [7].

Ucxons u3 copeprkanns nocraHosneHus [Inenyma
Bepxosnoro Cyna Poccuiickoii ®deneparuu ot 15
nexabpst 2022 roma Ne 37 «O HEKOTOPBIX BOIIPOCaX
CyneOHOH MpakTUK{ 1O YTOJOBHBIM JejlaM O Mpe-
CTYIUIEHUSIX B cdepe KOMIBIOTEPHON HH(OpMaIm,
a TaKk)Ke MHBIX MPECTYIUICHUX, COBEPIIAEMBIX C HC-
MOJb30BAaHUEM DIIEKTPOHHBIX WM HHQOPMAIMOH-
HO-TEJIEKOMMYHHUKAIIMOHHBIX CeTel, BKJIIOYas CeTh
WntepHer», naHHbIe AesSHUS KiIacCU(UIMPYIOTCS Ha
coBepiaeMbie: 1) B chepe KOMIBbIOTEPHOIM HH(POpMa-
IUY; 2) ¢ UCIIOIE30BaHUEM JICKTPOHHBIX WIH HHDOP-
MAaIMOHHO-TEJIEKOMMYHHUKALMOHHBIX CETEH, BKIIIOYast
cets UnTepwer [8].

Otomy ecthb obocHoBamme. Kak yxke ormeua-
Joch, 3akoHozarenu Poccuiickoit ®epepaumu u
TypkMmeHHcTaHa IpU 3aKPETICHUH COCTaBOB MPECTY-
IUIEHUH, COBEpIIAEMbIX C UCIIOIb30BaHUEM HH(OpMa-
LIMOHHO-TEJIEKOMMYHHUKAIMOHHBIX ceTeil (TexHoIo-
THif), pyKOBOJCTBOBAJINCHh MEXIYHAPOIHBIM OIIBITOM
KJIACCU(DUKAIINH TaKUX NesSHUi. B cBA3M ¢ 3TUM yro-
JIOBHOE 3aKkoHOzaTenscTBO Poccun u TypkmeHucTana
CXOK€ Ha CETONHAIIHWNA JEHb B YaCTH CHUCTEMBI pac-
MOJIOKEHHUS TAKUX COCTABOB NPECTYIUICHUH, & HMEH-
HO 3TO TaK Ha3blBaeMas «CHelHalbHas» TpyImma co-
CTaBOB, 3aKperyIieHHBIX B TiaBe 28 «[IpecTymienus B
ctepe kommbroTepHoit mHpOopMarun» YK PO, riase
33 «lIpectymnenus B cepe komnbroTepHON HMHDOP-
Manum» YK TypkMmenucrana, a Takxke KBaTH(DUIIH-
POBaHHbBIE COCTaBbl OOLICYTOJIOBHBIX HPECTYIUICHUN
C TPU3HAKOM «HUCIIONb30BaHUE HH(OPMALIMOHHO-
TEJIEKOMMYHHKALIMOHHBIX CeTeH (B TOM YHCIIE CETH
WHTepHeT)», KOTOpBIE PAacCPEAOTOUYEHBI 110 Pa3HBIM
paszaenam u riaBaMm Ocobennoit yactu YK PO u VK
TypkmeHucrtaHa.

Takoro poma knaccupukauus ACSHUHN SIBISETCS
JIOTUYHON W 0OOCHOBAaHHOW C TOYKH 3pEHUS CTPYK-
TYpPHBIX OCOOEHHOCTEH YIOJIOBHOTO 3aKOHOAATEIIb-
ctBa Poccuiickoit @enepanuun u TypkMmeHHCTaHA.
B mepBoM ciywae 3akperuieHbl ClenualbHBIE CO-
CTaBbl, OOBEKTOM KOTOPBIX SABJSIETCS KOMIIBIOTEPHAs
HHPOPMAIHA U pa3InYHbIe KOMIBIOTEPHBIE CPEICTBA
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(ct. 272-274* VK P®, cr. 333-335 VK Typkwme-
HHUCTaHa). TeM caMbIM 3aKOHOAATEINb peaIu3yeT oxXpa-
HUTENBbHYIO (DYHKIIUIO BaKHOW JUTS IMYHOCTH, 00IIIe-
CTBa U rocyJapcTBa KOMITbIOTEPHOH nH(popMmariu. Bo
BTOpPOM CJIy4ae 3aKOHOZATEeNH JIBYX CTpaH, OHUMas
BCIO OMACHOCTh MPOTHBOIPABHOTO HCIIOIIb30BAaHUS
“H(OPMAIIIOHHO-TEIICKOMMYHHKAIIMOHHBIX ~ ceTel
(Texnomnoruit), AudHepeHIUPYIOT YTOIOBHYIO OTBET-
CTBEHHOCTh B MIMEIOIIUXCS COCTaBaX MPECTYIUICHHH,
00BEKTaMH KOTOPBIX MOTYT SBJISITHCS KU3Hb U 370-
poBbe auUHOCTH (M. «1» 4. 2 cT. 110, mm. «a» 4. 3
cr. 110" YK P®, . «6» 9. 3 ct. 133, u. 2 cr. 1107,
4. 1 ct. 106 YK Typkmenucrana), obmecTBeHHas 6e3-
omacHOCTh (4. 2 cT. 2052 VK P®, mm. «B» 4. 3 cT. 222
VK PO, nm. «6» 4. 2 cr. 228' VK PO, . «r» 4. 2
cT. 245 VK PO, mm. «6» 4. 2 cT. 258! YK P®D, 4. 2
ct. 175 YK TypkMmenucrana), nopsuok B cgepe KO-
HoMuueckoi gesrensHoctd (4. 1 cr. 1712 YK PO,
4. 1 ct. 1853, ct. 254 VK TypkmeHucrana), COOCTBEH-
HOCTb (4. 1 cT. 159° YK POD).

Onmpasch Ha CIOXHBIIYIOCS CTPYKTYPHYIO OCO-
OEHHOCTHh YTOJOBHOTO 3aKOHOHIAaTenscTBa Poccun u
TypkMmeHncTaHa, MpencTaBIseTcd BO3MOXKHBIM YyC-
JIOBHO KJIacCH(UIIUPOBATh JaHHBIE NESHUS Ha JBE
rpynmel. [lepBas rpymma nesHUE XapaKTepu3yeTcs
T€M, YTO COBEPILIAETCS B OTHOIIEHWH KOMITbIOTEPHO-
TO ycTpoicTBa b0 HHPOpMAITIH, COMEpIKaIeHcs Ha
3TOM yCTpoiicTBe. BTopas rpynna aesdHuil — npecry-
IUIEHUS, B KOTOPBIX COOTBETCTBYIOIINE TEXHUYECKHE
CpenCTBa, BKItO4Yas ceTh VIHTEepHET, SIBISIOTCS Cpen-
CTBOM COBEpILIEHUs npecTyiuieHus. Kak BuaHo, oc-
HOBaHHMEM JIelIeHHs KHOepIPeCTYIUICHUH BHICTYIIAIOT
IIpe’kIe BCero OOBEeKTUBHBIE MPU3HAKHA X COCTaBOB.
OTO 00BEKT, MpeaMeT, CIIocod U CPEICTBO COBEpIIIe-
HUS KHOEPIPECTYyIIICHHUH.

HeoOxoammo Takke OTMETHTh, YTO B yTOJOBHO-
MPaBOBOM JOKTPHUHE MOCBSAIIEHO MHOTO HAayYHBIX
paboT mpobneme KiIacCH(PHUKAIMKA TPECTYIIICHHH,
COBEpIIIaeMbIX C UCIIONB30BaHUEM HH(OPMAIMOHHO-
TEJICKOMMYHUKAIIMOHHBIX ceTell (TexHomoruit). Tak,
A. A. XomycoB mpemaraeT CICAYIOIIHM 00pa3oM
KJIACCU(HUIIMPOBATH TAHHBIE JISSTHISI, OCHOBHIBAsSICh Ha
oObekTe: 1) mpecTyIUIeHUs] MPOTUB KOHCTHTYLHOH-
HBIX TIpaB U CBOOON TpakIaHWHA, 2) MPECTYIUICHUS
MIPOTHB >KU3HU U 310POBbs HaceJIeHus, 3) mpecTyIJie-
HUS MIPOTUB YECTH U JOCTOMHCTBA, 4) MpecTyMIeHHs
MIPOTUB COOCTBEHHOCTH, 5) MPECTYIUICHHS B cdepe
KOMIBIOTEPHOU HHPOPMAIH, 6) IPECTYIIICHUS TPO-
THUB OOIIECTBEHHOW HPAaBCTBEHHOCTH, 7) MPECTYILIe-
HUS MPOTUB 0€30MacHOCTH rocymapctsa. llpu stom,
Kak ormeyaeT caMm A. A. XomycoB, 3Ta Kiaccuuka-
LS HE SBISIETCA MAEaJbHON, TaK KaKk He XapaKTepu-
3yeT JaHHbIE OOIIECTBEHHO OTACHEIE JISSTHMUS, a JIUIIh
JaeT UM YTOJIOBHO-TIPABOBYIO OILICHKY [9, ¢. 90-91].

Knaccudukanust npecTymsieHHd 10 POIOBOMY
O00BEKTYy TOCATATENbCTBA SBIACTCSA YCTOSBIIEHCS
Pa3HOBUIHOCTBIO AUQQEepeHIauy MPeCcTyIUICHUH
HE TOJBKO B paMKaxX POCCHICKOTO YTOJIOBHOTO 3aKO-
HOJIATEIIbCTBA, HO M B paMKax YTOJOBHOTO 3aKOHO-
narenbcrBa Typkmenuctana. OOBEKTH JaHHBIX ITIO-
CSITATENbCTB AETATCS 10 KaTeropusM OOIIeCTBEHHOM
LEHHOCTH Ha HEOONBIION EHHOCTH (KOMIBIOTEPHAS

nHpopManus, oOIecTBeHHAs HPAaBCTBEHHOCTD, JTHY-
HbIC TIpaBa W CBOOONBI 4YEIOBEKA W TPaKJaHHUHA),
CpeIHel EHHOCTH (MHTEPEeChl CeMbU U HECOBEPILICH-
HOJIETHHUX, COOCTBEHHOCTh, SKOHOMUYECKAs IeSTeIb-
HOCTb, HHTEPECHI TOCYIaPCTBEHHOM BIIACTH ), IICHHBIC
(obmiecTBeHHass 0€301IaCHOCTE) M 0CO0O IICHHBIC
(>KM3HP 4YeloBeKa, MUp U 0E30MaCHOCTH YeNIOBEKa,
OCHOBBI KOHCTHTYIHOHHOTO CTpOSi U 0€30IacHOCTH
TOCy/apCTBa), YTO MO3BOJISIET C MPAKTUIECKON TOUKH
3peHHs BepHO KBATH(PHUIIMPOBATh COBEPIICHHOE TPO-
THUBONPABHOE JIESTHUE.

C. C. BurBwuikas mpemiaraet KBH(QHUIIIPOBATh
BBIIIICyKa3aHHBIE JISTHUS B 3aBUCIMOCTH OT CyOBEeKTa
MpeCTyIUIEHUI. DTO MPECTYIUIEHUs, COBEPIIaeMbIE C
WCTIOJIh30BaHUEM HWH(POPMAMOHHO-TEIEKOMMYHHKA-
IIMOHHBIX CeTeH (TEXHONOTHil), OOIIMM WM CIIelH-
anpHBIM cyOBexToM [10, c. 19-21].

Bmecte ¢ TeM B yrojioBHOM 3aKOHOJATEIHCTBE
Poccun 1 TypkMeHHCTaHA BBIJICISIOTCS CIIETYIONIUE
KaTeropum CyObeKTOB pacCMaTpPHUBAEMBbIX MPECTyILIe-
HUH: JIAIA, OCYIIECTBISIONINE HEMPaBOMEPHBINA I0-
CTYI K OXPaHSIEMOM 3aKOHOM KOMITBIOTEPHOIN UH(OP-
manuu (4. 1 ct. 272 YK PO, 333 VK Typkmenucrana);
JUIa, OCYIIECTBISIONINE HEMPAaBOMEPHBIH TOCTYI
K OXpaHsIeMOH 3aKOHOM KOMIIBIOTEpHOH HH(opMa-
MK B TPYIIE MO MPEABAPUTEILHOMY CrOBOPY HJIH
oprann3zoBaHHO# rpynmoi (4. 2 ct. 272 YK P®, 335
YK TypkMmeHucTaHa); JIuia, OCyIIECTBISIONMUE He-
MPaBOMEPHBIN JIOCTYIl K OXpaHAEeMON 3aKOHOM KOM-
MBIOTEPHON MH(OPMAIK C UCTIONB30BAHUEM CBOETO
ciyxe0Horo nonokeHus (4. 2 ct. 272 YK P®); nua,
nMerommue 1ocTyi k 9BM, cucteme DBM nim ux cetn
Y OCYIIECTRIISIONINE HEMTPABOMEPHBIN TOCTYI K 0Xpa-
HSIEMOM 3aKOHOM KOMIIbIOTepHOM MH(popMaruu (4. 2
ct. 272 YK P®) nnm Hapymiaromue mpaBuia SKCILTy-
ararua OBM, cucrembr OBM win ux cetu (ct. 274
YK P®); numa, co3maromiie, BHECIINEG H3MEHEHHUS B
CYIIECTBYIOIINE BPEIOHOCHBIE MPOTPAMMBI, UCIIOTh-
3YIOIIHE, PACTIPOCTPAHSIONINE TAKUE TPOrPAMMBbI HITH
MAIIIMHHbIC HOCUTEJIU ¢ TaKMMH Iporpammamu (4. 1
ct. 273 YK P®). B pamkax 3TUX KaTeropuil BbIems-
I0TCS KaK 00IIKe, Tak U ClielIualbHbIe CYOBbEKTEHI.

Onnako B 4. 2 cT. 272 YK P®, 4. 2 c1. 334 YK
TypkMeHHCTaHA 3aKOHOAATENN OMPEACISIOT JOIIO-
HUTENIbHBINA MPU3HAK CYObEKTa MPECTYIUICHUS, YyKa-
3bIBasl Ha JIMIIO, KOTOPOE MMEET JAOCTYI K AIIEKTPOH-
HO-BBIYHCIIUTEIHHON MallliHe, K €€ CUCTeMEe WIH UX
CETH, YTO TOBOPUT O HAIIMYHH CIIEIUAILHOTO CyObheK-
Ta B COCTaBax pacCMaTPUBAEMBIX MPECTYTUICHHM.

Hcxons w3 BBIIECKA3aHHOTO, CIEIyeT KOHCTATH-
pOBaTh, 4TO HCCIEeNLyeMble TPECTYIIICHUS MOTYT CO-
BEpIIATh JINIIA, UMEIOIINE JOCTYI K IEKTPOHHO-BHI-
YUCIUTEIILHOW MaIllMHE, 8 TAKXKE JINIA, HE HMCIOIIUE
JOCTyma K 3JEKTPOHHO-BBIYUCINTEIFHON MallrHe,
HO TIPU 3TOM OCYIIECTBIISIONINE HEMPABOMEPHBIN J0-
CTYI K OXpaHsIEeMOMY 3aKOHOM OOBEKTY.

[Ipectymienus, coBepiaeMble C HCIIOIB30BaHU-
€M MH(POPMAINOHHO-TETIEKOMMYHHUKAITHOHHBIX CETeH
(TeXHOJIOTHI), TAKKE MOXKHO KIIaCCH(PHUIIMPOBATh UC-
XOJISl U3 TIpecyielyeMbIX BUHOBHBIMH ILIEJICH:

1) mpectyriieHnus, B KOTOPBIX pPa3iIUYHBIC CpPE-
CTBa KOMITBIOTEPHBIX TEXHOJIOTUH SIBJISIFOTCS KOHEY-
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HOW LEeJIBI0 MPECTYIHHUKA, HapUMep, MPOTUBOIIPAB-
HOE JEWCTBUE HANpaBICHO Ha YHUYTOXKEHUE TaKoh
texHomoruu (cr.ct. 272-273 YK PO, ct. 334 YK
Typkmenucrana);

2) mpecTyIUIeHHs, IpPU COBEPIIEHUH KOTOPBIX
KOMIIBIOTE€PHBIE TEXHOJIOTUH SIBIISIOTCS IPOMEKYTOY-
HOMW IIETIbIO MPECTYNHUKA, T. €. BO3ACUCTBYS Ha JNaH-
HbI€ TEXHOJIOTHH, MPECTYNMHUK JOCTUTAET IJIABHYIO
1ensb (HarmpuMep, KOPBICTHYIO - I «I» 4. 2 ¢T. 110,
. «m» 4. 3 ¢t 110", . «6» 9. 3 ¢t 133, 4. 2 . 1107
, 4. 2 cr. 2052, mm. «B» 4. 3 ¢T. 222, . «O» 4. 2 CT.
228! . «r» 4. 2 ¢T. 245, 1. «6» 4. 2 ¢T. 258! VK PO,
apaBHo 4. | ct. 106 m 4.2 ct. 175 YK TypkmeHnucrana);

3) mpecTymuieHus, I7ie BBICOKHE TEXHOJOTHH SIB-
JIIOTCS.  aBTOMATH3UPOBAaHHBIM  CPENCTBOM  COOT-
BETCTBYIOIIMX OOIIECTBEHHO ONACHBIX ACSHUH (Ha-
npumep, cr.ct. 274'-274* YK P®, ct. 333 u 335 VK
TypkmenuncraHa).

ComacHoct. 15 YKP®ucrt. 11 YK Typkmenucrtana
OCHOBAHHUEM JICICHUS TIPECTYINICHUH ABJsieTCs 001Ie-
CTBEHHAsl ONACHOCTb NPECTYNHBIX AesHUM. Mcxons
U3 3TOTO MPECTYIUICHUS, COBEPILAEMbIEC C HCIIONB30-
BaHHEM HH()OPMALMOHHO-TEIEKOMMYHHUKAIIMOHHBIX
ceTed (TEXHOJIOTHH), MOKHO KJIACCH(PHUITUPOBATE II0
XapakTepy U CTENEeHH OOIECTBEHHON OMACHOCTH (Ka-
TEropusiM) Ha TsDKKue (Hampumep, 4. 1 cr. 205" VK
PO, mm. «m» 4. 2 cr. 230 YK PO, 1. 1.1 ct. 238! YK
P®, cr. 107 YK TypkmeHnncraHa) U 0c000 TSKKHE
npectymienus (Hanpumep, 4. 2 ct. 2052 YK PO, 4. 3
ct. 271 YK Typkmenucrana).

HanHas kinaccudukanus UMeeT BaKHOE 3HAUCHHE
JUI peUIeHHs psJia BOIPOCOB YTOJIOBHO-TPABOBOTO
XapakTepa: OnpeAeNIeHIs OITaCHOTO U 0CO00 OMTAaCHOTO
peunanBa, HA3HAYCHNUSI COOTBETCTBYIOLIECTO BHA Ha-
KazaHUsl, 0CBOOOXKIEHHS OT YTOJIOBHOM OTBETCTBEH-
HOCTH, OIPENENECHUs HAIUYMUS CMSITYaIOUINX U OTAT-
YaroLMX 00CTOSATENBCTB U HHBIX BOIPOCOB B paMKax
YT'OJIOBHO-IIPABOBOI HAyKHU.

Hcxons u3 BBIIEU3IOKEHHOTO, CIEIYeT KOHCTa-
THUPOBATh, YTO KJacCH(pHUKaLUUs NPECTYIUICHUH, CO-
BEpIIAEMBIX C HCIIOJIB30BaHUEM HH(POPMAIMOHHO-
TEJIEKOMMYHHUKAIIMOHHBIX CeTell (TeXHOJOTHi), IO
Pa3NUYHBIM OCHOBaHUSIM MMEET BeChbMa pa3HooOpas-
HOE MpHKIaJHOe 3HadyeHue. Knaccupukanus Takux
MPECTYIUIEHUH HAa OCHOBaHMHM OOBEKTa MPECTYITHOTO

Bbubanorpadguyeckuii cnucok

JesTHUSI CTIOCOOCTBYET NMPABWIIBHOW CHUCTEMaTH3aluN
TakuX AesHui B pamkax OcOOCHHOW Y4acTh JACHCTBY-
IOLIETO YrOJIOBHOIO 3aKOHOAAaTenbcTBa Poccuiickoit
®enepaunn u Typkmenucrana. Knaccudukanmsi, oc-
HOBaHHAas Ha CITIOCO0E U CPEACTBE COBEPITICHUS KHOEp-
MPECTYIUICHUH, IMEET HE TOJIBKO YTOJIOBHO-TIPABOBOE
(x TmpuMepy, TOBBIICHHE YPOBHS OOLICCTBEHHON
ONIACHOCTH), HO M KPUMHMHAINCTHYECKOE 3HAUYCHHUE.
B cBoro ouepenp, kinaccupukanus B 3aBUCHMOCTH
OT cyObeKkTa KpUMHHAIBHOTO JIESHUS CIOCOOCTBYET
OTIPEICIICHUIO KaK OCHOBAHUS, Tak U AuddepeHIma-
LMY YTOJIOBHOW OTBETCTBEHHOCTH B PaMKax JCHCTBY-
IOLLIETO 3aKoHonarenbeTBa Poccuiickoit deaepannu u
TypkMeHucTana.

B 3akmioueHue cnemyer OTMETHTh, YTO Ha ce-
TONHAUIHUNA JCHb B YTOJIOBHO-IIPABOBOW HayKe CIIO-
KHJICSI KOMIUIEKC TEOPETUKO-IPUKIAJHOTO 3HAHUS
0 Kinaccu(UKauuu NPEeCTYIJICHUH, COBEPLIAEMBIX C
WCTIOJIh30BaHNEM HH(POPMALMOHHO-TEIEKOMMYHHUKA-
IIMOHHBIX ceTel (TexHojoruit). JledcTByromee yro-
JIOBHOE 3aKoHOnarenbcTBO Poccuiickoit @enepanuu u
TypxkMeHucTaHa CXO0XKHM B CHUCTEME OIMCAHMS U pac-
MOJIOKEHU KOHCTPYKLMI MpecTyIUIeHUH, coBepla-
€MBIX C MCIIONIb30BaHNEM HH(OPMALMOHHO-TEICKOM-
MYHUKAIIMOHHBIX CETeH (TEXHOJIOTHIA), 4TO TO3BOJISIET
o0ecreunTh UX KIacCU(PHUKALUIO0 B 3aBUCHMOCTH OT
XapakTepa W CTEleHH OOIIECTBEHHON OIACHOCTH,
00beKTa, CyObeKTa MPOTHBOIIPABHOTO MOCATATEIh-
CTBa, a TaKXKe CMocoba U CpelcTBa COBEPLICHHUS K-
OeprnpecrymieHuii. [IpobieMaTHKy KiiacCHU(pHUKAIMH
MPECTYIUIEHUH, COBEPLIAEMBIX C MCIIOIb30BAHHEM
WHPOPMALIIOHHO-TEIEKOMMYHHKALIMOHHBIX ~ CeTel
(TeXHOJIOTHIA), TPYAHO CUUTATh UCUCpPIaHHOW. B cBsI-
31 C BBICOKMM POCTOM INPECTYIIJICHUH, COBEPILIAEMbIX
C HCMONBb30BaHHUEM HH(POPMAIIIOHHO-TEIEKOMMY-
HUKAIMOHHBIX CeTe (TEeXHOJOTHWH), U WX TOCTOSH-
HBIM BHI000pPa30BaHUEM YTrOJIOBHOE IpaBo Poccun
n TypkMeHucTaHa IOMKHO CUMMETPUYHO OTpakaTh
COOTBETCTBYIOIIE€ KPUMHMHOTCHHBIE TEHICHLUHU B
cepe BBICOKMX TEXHOJIOTUH IyTeM YCOBEpPLICHCTBO-
BaHHUs MPABOBBIX CPEACTB MPOTUBOACHCTBUS JaHHOU
Pa3sHOBUAHOCTH AESHUN U IPAKTUKU UX IPUMEHEHUS,
a TaKkKe JNalbHEeHIed HaydHOH mpopalboTKu myTel
ONITUMHM3AIIUH YTOJIOBHO-TIPABOBOW MaTepHH B KHOEp-
IIPOCTPAHCTBE.
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AHHoTanmusi: B cratbe packpbiBacTCs IIEHHOCTHOE M IPABOBOC COJCPIKAHHE FOPHAMYCCKOTO COINIACOBAHMS Kak
o0LIenpaBoBOi KaTeropuy, BKIIOYArONIel B ce0s COBOKYITHOCTH METOIOB IO YPEryJIHPOBAaHMIO IPaBOOTHOILECHUH Ha
OCHOBE COJIMIAPHOCTH W HaJM4Msl B3aMMHOTrO mHTepeca. [IpuBomsarcst mpearnocbuiku (GpopMHpOBaHUS COBPEMEHHOTO
NPENCTABICHHUS O CYIIHOCTH IOPUIMYECKOTO COIIACOBAHMS, PACKPBIBAIOTCS KiaccHueckue QUIocopCKre MO3ULUH O
LEHHOCTHBIX XapaKTepHCTHKaX COIIACHTENBHBIX MPOLENYp. XapaKTepH3yIOTCs 0COOSHHOCTH COOTHOLIEHHS HPHPOIBI
KOHCEHCYCa KaK pe3ysbTaTa IOpPUIUYECKOTO COIIACOBAHMS M HAXOMASIIMXCS B TECHOH B3aMMOCBSI3U C HUM IIPaBOBBIX
Kareropuii. OnpeaensoTcss NEHHOCTHBIE CBOWCTBA COIVIACOBAHMWS B MpaBe, BIUSIOLINEC Ha MPEICTaBICHUS O0LIECTBa
00 uckomoil kareropur. OOOCHOBBIBAaeTCSI HEBOSMOXKHOCTH IPHMEHEHHS B KadeCTBE OCHOBBI IUISl JOCTHXKCHUS
O6U_leCTBeHHOFO conracrud HAlMOHAJIBHBIX U PEJIMTMO3HBIX HeHHOCTeﬁ. BrigBaseTcs B3aMM03aBUCUMOCTD 06ecnequI/m
OOLIECTBEHHOIO MPABOMOPS/IKA, NOBBILICHUS YPOBHS IPaBOBOW KyNBTYpbl Kak BTOPUYHOTO pe3yibrara IJIHTEIbHOTO
nporecca MIPUMEHEHHs YCTOHYMBEIX (JOPM COMIACUTENBHBIX MTPOLETYD.
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Abstract: The article reveals the value and legal content of legal agreement as a general legal category, which includes a set
of methods for regulating legal relations on the basis of solidarity and the presence of mutual interest. The prerequisites for
the formation of a modern understanding of the essence of legal agreement are given, and classical philosophical positions
on the value characteristics of conciliation procedures are revealed. The features of the relationship between the nature of
consensus as a result of legal agreement and the legal categories that are closely related to it are characterized. The value
properties of coordination in law are determined, influencing society’s ideas about the sought category. The impossibility
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sustainable forms of conciliation procedures is revealed.
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PacmipocTpaneHne TyMaHHUCTHYECKHX Hadal W
YKpEIUIeHHE B OOIIECTBEHHOM CO3HAHWU TaKHX LCH-
HOCTeH, Kak (OpMUpPOBAHUE 3aKOHHOCTH, obecreye-
HUE CTaOWIBFHOCTH TIPAaBOBOH JIEHCTBUTEIHHOCTH,
3aI0UTHl IPABOBBIX IPHUHIUIIOB, MPEIONPENEIIET
HEOOXOAMMOCTh B COBEPIIECHCTBOBAHUH ITOIXOJOB K
(hopMupoBaHHO 00IIIECTBEHHOTO KOHCEHCYCA 10 Hau-
OoJiee 3HAYMMBIM BOIpOcaM OOecIieueHHs MpaBoIo-
psanka. ObecrieueHUe TAPMOHUYHOTO (DYHKITHOHUPO-
BaHMsI, €IUHCTBA B IPAaBOBOM MONUTHKE TOCYAapCTBA
U, KaK CIJIE/ICTBHUE, JIOTHYHOE M MOCTYIaTeIbHOE Pa3-
BHUTHE 3aKOHOMATENHCTBA IS MOTydeHHs] HeoOX0onu-
MBIX 3KOHOMHYECKHX PE3yJbTAaTOB AOCTHTAcTCs MpU
OIITUMAJIBHOM COOTHOIIICHUH O6IIIeCTBeHHLIX HUHTC-
PECOB DPA3INYHBIX CYOBEKTOB IPABOOTHOIIEHUH C
y4eToM 00bEKTUBHO CKJIAABIBAIOLICHCS pealbHOCTH.

JlocTkeHne HMHCTUTYLIMOHAJIbHO-HOPMATHBHOM
OCHOBEI OOIIIECTBEHHOI CHUCTEMBI, KOTOpas MO3BOJIUT
obecreunTh OaJaHc HHTEPECOB MEXK Ty HHIUBHIYaIb-
HBIMH MHTEPECaMH YJICHOB I'PaXKJAaHCKOTO 00IIecTBa
Y HalpaBJICHHBIMH Ha KOJIJIEKTUBHOE Pa3BUTHE IIEIIs-
MU rocyaapCTBa, HaXOAUTCA B IMJIIOCKOCTU JUCKPCUU-
OHHBIX COTNIACHUTENbHBIX JEHCTBHIA, HAINpaBICHHBIX
Ha JIOCTH)KCHUE B3aUMHOW COJHMIAPHOCTH IO JIHC-
KYCCUOHHBIM IOJIOKCHUAM HOPUIAWYCCKU 3HAYUMBIX
MEPOIPUATHI.

IOpunuueckoe coracoBanue, MPEACTaBIAS CO-
0ol OOIIeNPaBOBYI0 KaTErOPHUIO, MPOHHU3BIBAOIIYIO
Ty 4acTb MIPaBOBOM MaTepuH, KOTOpasi HalpaBiIeHa Ha
JHCIIO3UTUBHOE YPETYJIMPOBAHUE MPAaBOOTHOIICHHH,
HUMECT MPOAOIKHUTEIILHYIO UCTOPHUIO CYIIIECTBOBAHUA,
JIOCTATOYHYIO JUISI YKOPEHEHHsI B TIPABOBOM JAEHWCTBU-
TEJIILHOCTH, TEM HE MEHEE He MOITy4niia HeoOX0auMO-
ro 00IIeTEOPETUIECKOTO OCMBICIICHHS, TIPH TOM, YTO
WUTIOCTPUPYIOIINE €€ DJIEeMEHTHI SBISUIUCH MpeIMe-
TOM MHOXXCCTBAa HAYUYHBIX pa60T.

BosHukHOBeHHE TMporiecca COMIACOBAHUS B JIO-
CTaTOYHOW CTEMEHU TMIPENCTABIACTCS BO3MOXKHBIM
OTOXJIECTBHTH CO CTAHOBJICHUEM KJIaCCHYECKOH rpe-
YeCKOW JTeMOKpaTHH B aHTHIHOE Bpems. Tak, aduH-
CKME MEXaHHM3Mbl yYacTHs Tpa’kiaH B OCYLIECTBIE-
HHU HaI/I6OH€e 3HAaYMMBIX IMOJIUTHUYCCKUX BOIIPOCOB,
MTONTyYaBIINX IOPUINIECKOE 3aKpEIUICHNEe, MMEJTH O]
coboii Hambonee MpOCTyo (OPMY COTTACHUTEIBHBIX
MpOLEyp sl JOCTHKEHUS OOIIECTBEHHOTO KOHCEH-
cyca 110 OCHOBHBIM aKTyalIlbHBIM BOIIPOCAM IIOJIHCA.

OmnpenenuB HanpaBieHre GUIOCOPCKON MBICTH B
MO3HAHUH CYUIECTBYIOIIETO CIIOKUBILETOCS MPABOIIO-
psAaKa, ero OCHOBOIIOJATAIONINX IEHHOCTEH: CBOOO-
Ibl, CIPaBEIUIMBOCTH, PABEHCTBA (B OTPaHHYEHHOM €€
3HAUEHHH, C YIETOM PabOBIAEIBIECKOrO CTPOs aH-
TUYHBIX TIOJMCOB); OOIIECTBEHHAs! CTPYKTypa MpaBo-
OTHOILIEHUH — COoIMaJIbHOEC 6I>ITI/IC, CcTajla OCHOBHBIM
MIPEAMETOM HCCIENOBaHUS TakuxX (uitocodo, Kak
[Inaton u Apucrorens.

[TnaToH, OCHOBEIBasCh Ha CTPYKTYpE MEPBOTO Op-
TaHU30BAaHHOTO cooOImmecTBa — AQHHCKOTO TMONwca,
OTIPEIEINIT MOJIEJIb «UICATBHOTO TOCYAapCTBay, B KO-
TOPOM OTTPAHUYUBAN €T0 OT €CTECTBEHHOTO MPHUPOA-
HOTO OOIIECTBEHHOTO COCTOSIHHS 4Yepe3 OTCYTCTBHE
B TIEPBOM KYJbTa CHJIBI 1 OOpHOBI BCEX MPOTUB BCEX,
OTIpeJIeTIsisl €T0 OCHOBHOM 4YepTON rapMOHUIO TPaBo-

OTHOIICHUH paBHBIX U CBOOOAHBIX TPa’kKAaH, HOCTHU-
KEHHE COINAachs 4Yepe3 OTKPHITOE W PalOHAIbHOE
oOcyxneHne u pemenue npodmem [1]. O cuwmran,
YTO HEPYLIMMOE €AMHCTBO HOPM U IIEHHOCTEN JeTep-
MUHUpPYET (POPMHPOBAHNE CTAOMIBHOCTH M KOHCEH-
cyca B o0IIecTBe.

ApucroTenb Ke, pa3BuUBas MBICIb CBOEro Ipe-
IIECTBEHHHKA, NCXOAMI U3 TOTO, YTO «IEJTh YeI0Be-
YEeCKOro OOIIEKUTHUS HE B TOM, YTOOBI JKUTh, @ B TOM,
9TOOBI KHUTh CYACTIIMBO, IPUYMHOXasi TOOPOJETENb,
KpacoTy ¥ MyIpOCTb», AJIsl Yero HEOOXOIUMO AOCTH-
KEHHE OOIIECTBEHHOIO CYACThSl 4epe3 COIMAApHOE
OJaromonydue ero 4acTeid — JOCTH)KEHHE COIIacusl
MEXIy TpakaaHamu [2].

BesycnoBHo, Tpyasl aHTHYHBIX (uinocodoB Ha-
MOJTHEHBI OO0IIECOIATbHBIM, PETUTHO3HBIM, HpPaB-
CTBEHHO-IyXOBHBIM KOHTEKCTOM. OIHAaKo HMMEHHO
Ha €JVHCTBE 3THUX OCHOBOIIOJATAIONIMX HaIpaslle-
HUH OOIIECTBEHHON MBICIH BO3HHUKIIA M Pa3BHBAJIaCh
IOPHUCIIPYACHLMSL.

Tem He MeHee cienyeT pa3rpaHUYMBaThH MPOIECC
COTJIaCOBaHMS KakK OOIIYI0 KaTeropHio, UMEIOIIYIO B
ToM unciie ¢punocodckoe OCMBICICHHUE, KaK OIHY U3
Hesiell n3y4eHus HayKu KOH(IMKTOIOTUH, U €€ I0pH-
JUUYECKOE HAIOJIHEHHE, KOTOPOE COIEPXKHUT B cebde
MPaBOBYIO 3HAYUMOCTh, BOCTPEOOBAHHOCTH IS TIpa-
BOBOTO PETYIHPOBAHUSI.

JocTiwkeHrne OOILIECTBEHHOIO KOHCEHCyca II0
OOJIBIIMHCTBY CHOPHBIX NMPAaBOOTHOILIEHHWH B HACTO-
siIee BpeMsi OrocpenyeT HeoOXOMUMOCTh HaJJieKa-
LIEr0 IOPUIMYECKOTO 3aKpeIUICHHUs YCIOBHH €ro J10-
CTIXXEHUS, OOecleueHus] MpPaBOBOH CTaOMIBHOCTH
OOIIECTBEHHBIX OTHOIIECHHH TOCPEICTBOM yCTaHOB-
JIeHHs1 TpeOOBaHUM [T €€ COXpaHEHUs], He JIOIMycKast
OTPAaHWYEHHUH B €€ COBEPIIECHCTBOBAHUH. YKa3aHHBIC
MIPEANOCHUIKH O0YCIIOBIMBAIOT YKPEIJIEHHE U Pa3BU-
THE NIPABONOPAIKA B O0IIECTBE.

Bxurouatommas B ce0st cucteMy MpaBOBBIX HOPM,
MIPaBONPUMEHHUTENIBHBIE CPENICTBA, OTHOCAIIMECS K
CpeACTBaM peajn3alui WHANBUAYAIbHO ONpEAesIeH-
HBIX LIEHHOCTEW, CyIIEeCTBYIOLIAs CHCTeMa IpaBa B
JIOJDKHOH CTETIEHH OIpenessieT OCHOBHbIE HallpaBie-
HUS GOPMHUPOBAHHS M PA3BUTHUS CUCTEMBI LIGHHOCTEH,
KOTOpBIE CIOCOOCTBYIOT WHTErpallMd HOBBIX 0O0IIe-
CTBEHHBIX Iponeccos. HeobxoaumMo mpu 3ToM y4ecThb
B3alMOCBA3b MEXIy OTPakK€HHEM LIEHHOCTHBIX B 3a-
KOHOJIaTEeNIbCTBE TOCY/IapCTBa Yepe3 3aKperieHne u3-
JlaBaeMbIX TOCYAapCTBOM COBOKYITHOCTH IPaBOBBIX
HOPM, KOTOpPbIE HE MOTYT OBITh HE COINIACOBAHBI C CY-
MIECTBYIOIIMM B OOIIIECTBEHHOM CO3HAHWU OTHOIIIE-
HHUH K TAaKOMY SIBJICHHIO — IPABOBOI KyJIBTYPOIl.

Hannune oOBEeKTHBHPOBAHHOTO BOJCU3bSIBICHHUS
cyObekTa mpaBa, JEUCTBUS KOTOPOTO HAalpaBIICHBI
Ha BO3HUKHOBEHHE, W3MEHEHHE MWJIM IpEKpalleHHe
MPaBOOTHOILICHHUH, SIBIISIETCSI 00s13aTEIBHBIM YCIIOBH-
€M COBEpIIEHHUS IOPUIUYECKH 3HAYUMBIX JEUCTBUM.
OnHako COOCTBEHHO IOPUAMUYECKYIO 3HAYUMOCTh OHO
nproOpeTaeT TOJMBKO NMPH YCIOBHUH CYIIECTBOBAHMUS
(akTUYECKOro MM MOTEHIMAJIBHOIO CIIOPHOIO Ipa-
BOOTHOIIEHMSI, HAIPUMED, 1O BOIPOCY NPHUHAJIIECHK-
HOCTH COOCTBEHHOCTH, €r0 MPaBOBOW CTaTyC MOXKET
OBITH OCIIOPEH B YCTAHOBJICHHOM IOPSIKE, JaKe IPU
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HaJIMYMU JOCTOBEPHBIX OCHOBaHWI. B mHOM ciydae
CYLIECTBOBAaHUE FOPUANYECKON 3HAYMMOCTH TaKUX
JEHCTBUN C TOYKM 3PEHHS IPABOBOIO OCMBICICHHUS
SIBJISIETCS. COMHUTEIIbHBIM, TOCKOJIBKY TepsieTcsi oc-
HOBHasl IIPaKTUYECKas HEOOXOIMMOCTh, (DakTUYeCcKas
LIEHHOCTh CYIECTBOBAHUS TAKOH KaTeropuHu OTCYT-
CTBYET.

Crnenyetr oOparuTh BHHUMaHHE Ha TO OOCTOSITEIb-
CTBO, YTO B CHJIy OOBEKTHBHOI HEBO3MOKHOCTH ype-
TYJUPOBaHUS HOPMaMH IIpaBa BCEHd COBOKYITHOCTH
OOIIIECTBEHHBIX OTHOIIEHUH, CYIIIECTBOBAaHHE CIIOpPOB,
KOH(JIMKTOB MO Pa3IMYHBIM BOIIPOCAM yPEryJIHpoBa-
HUSI MIPABOOTHOILCHUH SIBISIETCS HEM30EXKHBIM CBOIi-
CTBOM COBPEMEHHOT'0 OOIIECTBA, YTO 00YCIaBIMBACTCS
COLIMAJILHOM CTPYKTYpPOH, €€ pa3rpaHUuEHUEM Ha Ipa-
BAIIMX M YHPABISIEMBIX B «HMIIEPATHBHO KOOPIAMHH-
POBaHHBIX aCCOIMAIMIX», K KOTOPHIM OTHOCSITCA JIIO-
Oble (hOPMBI ACCHMETPUYHOIO PACIIPEACIICHNS BIIACTH:
TOCYIapCTBO, NPEANPUATHE, PENUTHUS, MOIUTHYECKAs]
maptast 1 Ap [3]. Mexay TeM BOIpoC O TOM, KaKuM
00pa3oM JOCTHraeTcs COoINlallleHue o0 yperyaupoBa-
HUM CIIOPHBIX MPAaBOOTHOIIEHUH, BO3MOXHO pa3rpa-
HUYUTh Ha JIB€ HamOojee yKpYIHEHHbIE KaTerOpHu:
ypETYIUpOBaHKE HEMOCPEACTBEHHO A0 BCTYIUICHHS B
HEOOXOIUMbIe TPAaBOOTHOIIEHUS (A0 MPUHATHS HOpHU-
JUYECKOTO aKTa, COBEPILICHUS IOPUINUECKH 3HAYUMOTO
JEUCTBUS, 10 BOSHUKHOBEHUS MOCIEACTBUH, UIMU TIO-
POXIIaeMBbIX) U TIOCIIE MX BOSHUKHOBEHHSL.

IOpunuueckoe cormacoBaHue, Kak IIpoLEcCy-
anbHasg COCTABIAIOLIAs JOCTIKEHHS KOHCEHCyca,
HalpaBJIeHO Ha COBEPIICHCTBOBAHME IpaBOperiia-
MEHTALMOHHON JIeSITeIbHOCTH IIEPBOH KaTETOpHU
MOCPENICTBOM YTBEPKIEHHS HEOOXOAUMOCTH JOTOJ-
HEHHS BOJICU3bSBICHUS CyOBhEKTa ITPaBa COOTBETCTBY-
OIIIETO BOJICU3BSIBIICHUS UHBIX CyOBEKTOB Impasa [4].

Obnagas couuanbHO-PUIOCOPCKUM, TMOIUTHUKO-
MIPaBOBBIM CONIEP)KaHUEM, IOPUAMYECKOE COTIIAcOBa-
HHUE TI03BOJISIET 00ecreunTh OoJiee BBICOKHN YPOBEHb
MIPaBOBOTO PETYIUPOBAHUS, TOCKOIBKY IMpeaonpee-
JSIeT aKTHBHOE MCIIOJIb30BAaHUE WHTEIUIEKTYaJIbHON
NesITeNbHOCTH CyOBEKTOB IpaBa, HANPaBICHHBIX Ha
MIpEeIBUICHUE U OLEHKY MOCJIEICTBUI IOPUINYECKU
3HAYUMBIX OE€HCTBUH.

[IpakTuueckass peanu3auuss MEPONPHUITHH MO
IOpUINYECKOMY COTJIACOBAHUIO MO3BOJISET obecrie-
YUTh OOJBIIMKM YPOBEHb NPABONOPSAKA B COOTBET-
CTBYIOIIUX c(epax 0OIIeCTBEHHBIX OTHOLICHHM, MO-
CKOJIbKY IO3BOJISIET CQOPMHUPOBATH TaKyl) HOPMY,
KOTOpas co4YeTaeT B cebe MUPOBO33PEHUECKUE YCTa-
HOBKH Pa3JIMYHBIX SKOHOMUYECKHX, KYIBTYPHBIX, I10-
JUTHYECKUX TPYII Ha CIOCO0 yperylnupoBaHUs TeX
WM MHBIX IPaBOOTHOLICHUH.

CyIIHOCTh MPABOMOPSAKA UMEET CBOCH OCHOBOI
00BEKTUBHYIO HEOOXOAMMOCTh YPETrYJIMPOBAHUS CO-
LIUABHBIX MPAaBOOTHOLICHNUH, 00ECIIEYNBAIOIINX Ta-
PaHTHUPOBAHHOCTH COOJIOACHUSI 3aKOHHOCTH, PaBHO
Kak 1 obecrieyeHrne CyObeKTHBHBIX IIPaB U BBINOJIHE-
HHUE IOPUINYECKHUX 0053aHHOCTEH BCeMH CyObeKTaMU
npaBooTHOIEeHuH [5]. OcymiecTieHne npaBomnopsiI-
Ka B ONpEAEICHHBIX B3aMMOOTHOILIEHUAX OTpa)kaeT
COITIaCOBaHHOCTHh HOPM IpaBa M IMPAaBOOTHOIIEHU,
aKTOB peasln3alliy MpaB U 00A3aHHOCTEH.

B ropuanuecku cormacoBaHHOM NPHHATHH COOT-
BETCTBYIOIIUX PETYJISTHBHBIX HOPM OTpasKaeTcs Ju-
HaMU4YecKasi CyIIHOCTh MPaBOMOpPsAKa, KOTopasi pac-
KpBIBAa€TCS B CBOEBPEMEHHOM BBISIBIICHHH MPOOETIOB
B MaTepuy MPaBOBOTO PETYIUPOBAHUS U aJIeKBATHOU
peakIuu Ha HUX MOCPEACTBOM BHECEHUS M3MEHEHUH
C Y4ETOM M3MEHHBIIHNXCS OOCTOSITEIBCTB.

LleHHOCTHBIE ~XapaKTEPUCTUKUA IOPUAMYECKOTO
COIIACOBaHUS HAXOIATCSI BO B3aMMO3aBHCHMOCTH
C TIPaBOIOPSAIKOM KaK OCHOBHOW IIENTbIO0 COTIacoBa-
HUS B [IPpaBe, NOCKOJIBKY MOCTeHEe ABISICTCS JeTep-
MUHAHTOH OOecCIedeHNs MPaBOBBIX OCHOB olecre-
YeHHWs] W TOAJIEP)KAaHUS 3aKOHONATENFHOW BIACTHIO
roCyJlapCcTBa HOPMATHBHOTO 3aKpEeIUIEHHS €ro Oc-
HOB. [locTmxeHHe KOHCEHCyca MO OIpeIeTIeHHBIM
KaTeropusiM IPaBONOPSIKa MPEATONaraeT A0CTHKeE-
HHUE OMpPENEJIeHHOTO comtacus oOIecTBa o rocyaap-
CTBEHHO-TIPABOBOM YCTPOMCTBE, CHUCTEME IIEHHOCTEN
U HOPM, SBJSIFOIIUXCSI CHCTEMOOOPA3YIOUIMMHU IS
o01ecTBa.

Mexay TeM IIEHHOCTHBIE XapaKTePUCTUKH FOpH-
JMYECKOTO COINIACOBAHMS CIIENyeT pa3rpaHu4nuBaTh
¢ 00IIEeIeMOKPATHIECKUMH [IEHHOCTSIMH, TIOCKOJIBKY
MOCIIEIHNE MOTYT NPHBOAWTH K YCTAaHOBJICHUIO CH-
Tyallid TOJYMHEHHS MEHBIIMHCTBA OOJBLIMHCTRY,
MpeAroaras JIUIb UMIIEPaTUBHBIC allbTEPHATHUBEI TIO
BOIPOCAM MPABOBOTO PETYIUPOBAHHMS.

JlanHoe 00cCTOATENBCTBO O00YCIaBIMBACT HEBO3-
MO>KHOCTH MTPHMEHEHUS! B KaYeCTBE OCHOBBI IS J0-
CTYDKEHHS OOIIECTBEHHOTO COITIacHs HAIMOHATBHBIX
W PEIUTUO3HBIX IIEHHOCTEH, MOCKOJILKY OHO Oyaer
MMETh CBOWM OCHOBAaHHEM aOCTPaKTHBIE JyXOBHBIE
BO33PCHUS, KOTOphIE HE MOTYT OBITb CBEIEHBI K 00-
[IeMy JIOTHYECKOMY OCHOBaHHIO, KOTOpPOE€ ObI MOTJIO
CTaTh pa3yMHBIM HAYaJIOM COTJIACHUTENBHBIX MpPOIle-
Aayp.

ITockonbky Poccuiickas @Peaepanusi sBIsSETCS
MHOTOHAITMOHAJFHBIM TOCYIapCTBOM, (hemepaTnBHOE
YCTPOMCTBO KOTOPOTO OCHOBAHO HA HAalMOHAIBHO-
TEPPUTOPHAIIEHOM NMPUHIHIIE [6], yKa3aHHBIE LIEHHO-
CTH MOTYT SBIISITHCS J€3UHTETPUPYIOIIUMHE, HapyIIia-
IOLIMMH IeJI0CTHOCTE TOCYAaPCTBEHHOTO YCTPOUCTBA.
ObecrieueHre TMPaBOBOM 3aIlUTHI, MPEIOCTABICHHE
MTPaBOBBIX MPEUMYIIECTB ISl KOHKPETHBIX CyObEKTOB
Mo 0003HAaYEHHBIM OCHOBAHHUSM HE MOXKET SIBISTHCS
KOHCOITMANPYIOIINM, TOTJa KaK OCHOBOW OOIIIEHAITHO-
HaJBHOTO KOHCEHCYCa MOTYT CTaTh TOJIBKO FOpUIYe-
CKH COIVIaCOBaHHBIE FAPaHTHPOBAHHBIE TOCYIAPCTBOM
TpaBa u CBOOOBI YEJIOBEKa, a TaK)Ke MEPHI UX 3allld-
ThI, CONUAAPHOCTH U fuajor [7].

VYcraHOBIEHHE TAaKMX IEHHOCTEH KaK OCHOBOIIO-
Jarapmmx Tpedyer oT o0ImecTBa BBICOKOTO YPOBHS
MPaBOBOM KYJBTYPBI, KOTOpas CKJIAIbIBACTCS M3 CO-
BOKYITHOCTH B3aUMO3aBUCHMBIX JJIEMEHTOB, B TOM
YHclie WHIUBUAYAIbHBIX YCTOWYMBBIX OOpazoB IIO-
BE€/ICHUS KOHKPETHOTO HHANBHA, (POPMUPOBAHHUS €TO
JUYHOCTH, IIEHHOCTHBIX OpHEeHTHpOB. ColuanbHas
KOHCTPYKIIUSA, OTpeAesstonias cBoOOAy M JOCTOWH-
CTBO JIMYHOCTH B KaueCTBE PUOPUTETHOH IIEHHOCTH
TOCyl1apcTBa, MOXET OBITh c(OpMHpPOBaHA TOIBKO
B YCJIOBUSX IJIUTEIHHOTO TPOIIECCca Pa3BUTHUS H CO-
BEPIICHCTBOBAHMS MPABOBOM CHCTEMBI TOCYIapCTBa,
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MTOCTPOSHHON Ha OCHOBE COIJIACHTEIBHBIX, a HE KOH-
(bpOHTAITMOHHBIX MPOLICAYP.

[IpaBoBasi KynbTypa, paBOBOE CO3HAHHE OOIIe-
CTBa, KOTOPBIE CKJIAJBIBAIOTCS Ha OCHOBE CBSI3aHHBIX
MEXJy COOOW KOMIIOHEHTOB, TaKUX KaK HHIUBUIY-
abHBIE YCTOWYMBBIE OOpa3Ibl MOBEACHUS, B3aUMO-
3aBHCHMEIE TI0 OTHOIIEHHWIO K MPAaBOMOPSAKY, OTpe-
JICJISIOT HAMPABJICHUE PAa3BUTHS MPABOBOM KYJIBTYPbI
Ka)KZI0TO KOHKPETHOTO WHANBHUA, (POPMHUPOBAHUS €r0
JIMYHOCTH, IIEHHOCTHBIX OPUEHTUPOB U aKTHBHO BJIH-
SAI0T Ha MMOBBINICHUE YPOBHA IMPAaBOCO3HAHUA U IIPABO-
BOH KyJIBTYpBI WIEHOB 00ImecTBa [§].

loBopst 0 TpaBOBO# KyNnbType Kak HEOOXOIAUMOWM
COCTAaBJISIIOIICH JETCPMHUHALIUN IOPHIUICCKOTO CO-
[JIaCOBaHMUS, CIEAYeT YUeCTh, YTO MOCIIETHEE SBISET
co00if TTPaBOBYIO LIEHHOCTD, a MPaBOBasi KyJIbTypa, B
CBOIO OYepelib, IPUOOPETACT OUEPTaHUs, B HEMAJIOH
CTETIeHN TPHU YCIOBUH MPEAOCTABICHUS IMHPOKOMY
MIEPEYHIO CYOBEKTOB BO3MOXHOCTH OKa3bIBaTh BIIUS-
HHC Ha TPUHITHE PEIICHUHA M0 Hamboliee 3HAYMMBIM
MPaBOBEIM KOHCTPYKIUsM. WpeitHoe comepikaHue
MPaBOBOM KyJBTYpPbl ONPENENAET COAEpKaTelIbHbIC
XapaKTePUCTHUKH MPABOTIOPSIKA — THOKOCTH (CII0C00-
HOCTh K CBOEBPEMEHHOH aJIeKBaTHOW WHTETPAIVH)
Y COLMAJIBHYIO HAIPABICHHOCTD.

CornacuTenbHbIe TIPOLECAYPHI SABIISIOTCS HEOOXO-
JUMOM YaCThI0 MEXaHH3Ma TOCYIapCTBEHHOTO yIpaB-
JICHU, BHE 3aBUCHUMOCTU OT CYHIHOCTH ACMOKpaTu-
YeCKOH Mpoleaypsl, KOTOpasi OCHOBaHA HA IIEHHOCTH
cBOOOJBI W PaBEHCTBA, BO3MOXHOCTH peaIu3alliu
YKa3aHHBIX MpaB [9], MOCKOIBKY OCHOBHOE Ha3HAYe-
HUE YyKa3aHHOW MPOIENyphl MPEAIoiaraeT HCKITIO-
yeHne Oe3aJbTepPHATUBHOIO BhIOOpa i CyOBEKTOB
COIIaCOBaHUs, MPEANoJiaras HaxOKICHHE EIMHOTO
B3aMIMHOTO TIPUEMJIEMOTO PEIIeHHsI, KOTOpoe OyaeT
CBOAUTBHCA K KOHCCHCYCY MCKAY HMHTEpCCaMU 60)11)-
IIMHCTBA U MCHBIINHCTBA.

O¢ddexTuBHOCTS OpraHU3alMK YIPABICHUS TO-
CYZIapCTBOM, SIBJISSICH OHOM M3 HauOoJiee 3HAYUMBIX
XapaKTEepUCTUK KOHIIETIIINU MPaBOBOTO TOCYIApCTBa,
MOJKET OBITh OCYIIIECTBICHA TOJIBKO MPH YCIOBUU CY-
IIECTBOBaHUS C(HOPMUPOBAHHOTO IMPABOBOrO MeXa-
HH3Ma, 00€CTIEYNBAIOIIET0 BOBMOKHOCTH B3aMO/IEH-
CTBUS TPaXIaH U TOCY/IapCTBa, OPUCHTHPOBAHUS WX
Ha JOCTIKCHHUE €IUHOM 1IEIH.

JanbHeillliee pa3BUTHE W BHEJIPEHHE COIVIACH-
TEJBHBIX MEPOIIPUATHIA B (hOpMaX rocyJapCTBEHHOTO
YIPaBJICHUS )15 PEOI0JCHHS Pa3HOIIaCHi Ha YPOB-
He 0o0IecTBa W rocynapcrsa OymeT crocoOCTBOBATh
Pa3BHUTHIO OOINErOCYIapCTBEHHOTO KOHCEHCYCa, CO-
BCPIICHCTBOBAHNUIO CYHICCTBYIOIINX JEMOKpPATHUYC-
CKAX WHCTUTYTOB. BBIOOPHOCTH WCIIOJHUTEIEHOM
BJIaCTHU, CUCTECMbI MECTHOT'O CaMOYIIPAaBJICHHUA, XapaK-
Tepa mporiecca MPUHATHS YIIPABICHIECKUX PEIICHUH.

SBNsAsICH OKOHYATENBHBIM BBIPAYKEHUEM IOPHIHU-
YECKOTO COMIACOBaHUS MO CHOPHOMY BOIPOCY B TO-
CYZIlapCTBEHHOM YIIPaBIICHIH, KOHCEHCYC BBICTYIIAET B
IBYX (opMax, OTpakaroIIuX MOJUTHYECKYIO U FOpH-
JIUYECKYIO0 CTOPOHY, B KOTOPBIX UMEIOTCS OIPe/IeIICH-
HBIE Pa3IAYHs:

a) XapaKkTep yperyIrpOBaHHBIX MPaBOOTHOIICHUN:
COLIMAJIbHO-TIONIUTUYCCKUE, TIPABOBBIC, KOTOPHIC, OJI-

HaKo, 3a4acTylO0 MPOSBISIIOTCS B BUAE €IMHOTO pe-
3yJbTaTa;

0) M0 TPaBOBBIM W MOJUTHYECKUM WHCTHUTYTaM,
HOpMaM;

B) IO CTIeU(UKE MPOLENYp U HCIOIB3YEeMOH Me-
TOJOJIOTHH pa3pelieHusi KOH(PIUKTA, Pa3HOTIIACHIA.

CoBepiieHCTBOBaHHE TPABOBOM CHCTEMBI 0OIIIe-
CTBa C Y4YETOM OpHEHTAllMH €Tr0 Ha IOPUIHNYECKOe
COTJIaCOBaHUE HEBO3MOXXHO B OOIIECTBE, B KOTOPOM
npeobiasaeT KOH(PPOHTAIIMOHHBIA MEHTAJUTET, OT-
CYTCTBYET MpPOYHAas B3aMMOCBS3b MEXIy IOBEpPHEM
00IIIeCTBa 10 OTHOLICHHUIO K MPOLEAYPaM COIacoBa-
HUS U pe3yibTaTaM €ro JIeATeIbHOCTH.

Crnenyer Takke y4ecTb IICHHOCTHYIO XapaKTepH-
CTHKY pe3yJbTaTa IpOoLeAyphl IOPUIMYECKOTO COIva-
COBaHUS, KOTOpas 3aKioyaercs B 0coOoi, Hanbosee
COBEpIICHHOW crucTeMe (HhOPMUPOBAHUS MEXaHHU3MOB
paspelieHus] MOJUTHYECKUX NPOTUBOPEUHiA, IONIY-
YUBIIMX MarepHalibHOE BOIUIONIEHHE B TOCyAap-
CTBEHHO-TIPABOBBIX HMHCTUTYTaX IIOCPEICTBOM Jie-
MOKpATHUYEeCKHX HHCTPYMEHTOB, YCTaHABIMBAIOIIUX
MIPHOPUTET TIPaB M CBOOO YeIOBEKa, €IUHCTBO, JO-
CTHUTAIONIeeCs IMOCPEICTBOM yCTaHOBIIEHHUS OanaHca
MEXJly MHTEpeCaMH WHAUBHyyMa, OOIIEeCTBa, TOCY-
napctBa. CoaMIapHOCTh, TOCTUTHYTAs MTOCPEICTBOM
MIPUMEHEHUS COTJIACUTENBHBIX MPOLETYP, B OONbIIEH
CTCIICHU JICTUTUMU3UPYCT MOJUTHUYCCKYIO BJIAaCTh U
ONarompuATCTBYET YCTAHOBIEHHUIO YCTOHYNBOTO pa3-
BUTHSI TOCYIapCTBA.

ComnacuTenpHble MPOLEAYPHI MPEANONaraoT Hu3-
MEHEHHE BEeKTOpa KOH(MIMKTHBIX MPaBOOTHOIICHUH,
OTKa3bIBasICh OT COCTA3aTElIbHOCTH, NMPUCYIIEH Cy-
NeOHOMY PpacCMOTPEHHIO CIopa, KOTOPOMY CBOWM-
CTBEHHO B OOJBIIEH CTENEeHH MOIIPU30BATE MHEHHS
TSOKYIIMXCS. B CTOPOHY MHPHOTO YpETyIHpOBaHHUS
KOH(JIMKTHOHM CHTyallil Ha OCHOBE COTPYIHHYECTBA,
a He KoH(ppoHTanmu cTtopoH. KOpuandeckoe corna-
COBaHUC, ABJIAACH KOHCTPYKTUBHBIM HNPOAOJIKCHHUEM
PETYJISTUBHBIX MEPOIPUATUH, MOXKET NPUMEHSTHCS
KaK B TPakJJaHCKO-TIPAaBOBOH cdepe, Tak U B ITyOImd-
HOH, IIOCKOJIbKY OPUEHTUPYET YYACTHUKOB IIPABOOT-
HOUIIEHUW Ha MPEOJI0JICHHE Pa3HOIVIaCUi Ha B3auMO-
MPUEMIIEMBIX YCIIOBHAX, BHE 3aBHCUMOCTH OT CTaTyca
cyObeKTa.

Hcxons u3 BRIIEU3IOKEHHOTO CIEIyeT, U4TO IeH-
HOCTHBIE XapaKTEPUCTUKU IOPUAMYECKOTO COITIAco-
BaHUA HaXOIOAT CBOC BBIPAXKCHHUE HE TOJIBKO B BUIC
KOHEYHOT0 pe3yibrara coriacoBanus. IIpoueaypHslii
aCIeKT COINIACUTEIBbHBIX MEPOIPUATHH HMEET CaMo-
CTOSITEIGHOE 3HAYEHHE, MO3BOJIssE 00ECIeUUTh BBI-
MTOJTHEHHE TaKUX (YHKIWH MpaBa, KaK BOCITUTATEIb-
HYI0 U OLIEHOYHYIO, B JIOJTOCPOYHOW NEpPCHEKTHUBE
yKa3aHHas KaTeropwsi MO3BOJISET 00ECIEYUTh OOJh-
Y0 BOBJIEYEHHOCTh CYOBEKTOB B ydacTue B (hopMu-
POBAaHHU CHCTEMBI IIpaBa rocyaapcTBa.

Mexay Tem, HECMOTpPS Ha OTMEYEHHBIE [ICHHOCT-
HBIE XapaKTEPUCTHKH YKa3aHHOTO TOAXOAa, CIIEAy-
€T TAaKXKXC€ OTMCTHUTH HAJIMYUEC HECIJOCTATKOB B IIOBCC-
MECTHOM NPUMEHEHUH IOPUINIECKOTO COTTIACOBAHUSI.
B wactHOCTH:

1) ropuanyeckoe corjiacoBaHue TpeOyeT 3Ha4yH-
TEJIHHOTO KOJIMYECTBA BPEMEHHU JUIA OMpeIesIeHUs
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Kpyra CyOBeKTOB, KOTOPHIM HAJUICKHUT OCYIIECTBUTH
COTNIACOBaHUE, HANPABICHUS MHUIIMATOPOM COTJIACO-
BaHMSI NTEPBOHAYATIHFHOTO BapHaHTa, MPEIOCTABICHUS
BpPEMEHH ISl CYOBEKTOB COTIIACOBAHMS IS TIPOBEIE-
HUSA OIICHKU, IPUHATUS PEIICHUS, HATIPABIICHUS OTBE-
Ta UHUIUATOPY;

2) TOTeHIWaNbHAs BO3MOXKHOCTH MPUMEHEHHS
1paBa BETO B OTHOUIEHWHU aJIEKBaTHON W JIOTMYHOU
WHUIMATUBBI 110 IPUYUHAM, HE CBSI3aHHBIM C CYLIHO-
CTBIO MOMJICKAILETO PEerIaMEHTALUK BOIIPOCA;

3) «Tapagokc Abumuna» [10], comepxaHue Ko-
TOPOTr0 COCTOUT B OIPAaHUYEHHOCTH pPE3yNbTaTra Co-
[JJACOBAHUS PEIIUTh MPOOJIEMBbI YYACTHHKOB COTJIA-
CUTEJIBHBIX MEPOTIPUSITUHN, TOCKOIBKY MPOTHBOPEUUT
BO3MOYKHOMY BBIOOPY Ka’KJJOTO M3 YYaCTHUKOB COTJIa-
COBaHUS HE3aBUCHUMO JPYT OT Ipyra.

Heo6xoamMo 0OTMETHTE, YTO YKa3aHHEIE HEJOCTAT-
KH MOTYT OBITh HUBEJIMPOBAHBI TIPU YCIOBUH COOJTIO-
JICHUS Psiia YCIOBUMA:

— eIIMHAas 1IeIh YIaCTHUKOB IOPUIUICCKOTO COTJIa-
COBaHMA,

— IIeTIecOo00pa3HOCTh MPOIEIYPhl COMIaCOBaHUS,
MOJIE3HOCTh PEIICHUS [l YYaCTHUKOB FOPUIUYECKO-
IO COIacoBaHUs (BO BIACTHBIX MPaBOOTHOIICHHSX,
HECMOTpS Ha OrpPaHUYUTENIbHBIA XapakTep o00s3a-
TEIIbHOCTH COIJIACOBAaHMS JIJI1 KOHKPETHOTO Tocyaap-
CTBEHHOTO OpraHa, €ro IMOJIE3HOCTh OIpenemseTcs
yepe3 Mpu3My IMyOIMIHOTO MHTEpeca B YKPEIUICHUH
JIOBEPUTEILHOTO OTHOIIEHUA K TOCYJapCTBEHHBIM
WHCTUTYTaM, BOBIICUCHHUIO IIMPOKHUX CJIOEB Hacee-
HUS B PETIAMECHTAIIMOHHYIO JESTEIBHOCTD);

— OTCYTCTBHE BO3MOKHOCTH OJTHOTO U3 YYaCTHHU-
KOB COIVIaCOBAHMSI MPHUHSATHS PEIICHUS Ha OCHOBE
AMITEPaTHBHO-BIIACTHBIX HAaYall, UTHOPUPYS MHCHHE
HHBIX YYaCTHUKOB COINIACOBAHUS;

Bbubanorpadguyeckuii cnucox

— JIOBEpHUTEIBHOE OTHOIICHUE YYACTHUKOB COTJIa-
COBAHHUSA K MPOIECCYAThHON CTOPOHE COTIIACOBAHUSI.

[MoaBonst uTor, HEOOXOAUMO OTMETHTH, YTO KaTe-
ropusi IOPUIUYECKOTO COITIACOBAHUS IPEICTABISIET
co00¥1 3aKOHOMEpPHBIN 3Tal 3IBOJIOIMOHHOTO TPO-
Hecca peryjiupoBaHUsl OOLIECTBEHHBIX OTHOIICHHIA,
OTIpeneIsIIoNIi ero (QyHKIHOHAIBHBIE OCOOEHHO-
CTH B COBOKYIHOCTH, (POPMHUPYEMBIH IOCPEACTBOM
TOCYJJaPCTBEHHOTO  PErYIUPOBaHUS, OTpaKaIOLIUN
HEOOXOIMUMOCTh B OOCCIICUCHHUH YIOPSIO0YCHHOTO
COCTOSIHUSI OOIIECTBA MOCPEICTBOM COINIACOBAHHBIX
IEeUCTBUH.

IOpumnyeckoe commacoBanue, obmamas HabopoM
ONpeaeNieHHbIX IIEHHOCTHBIX XapaKTEPUCTHK, IMO-
3BOJISIET CYyOBEKTaM JIOCTUYh B3aMMOIPUEMIIEMOTO
coyeTaHus MpaB U 00sS3aHHOCTEN, CIIOCOOCTBYET IM0-
BBHIILICHUIO TPABOBOI KYJBTYPHI OOIIECTBA, a TaKKe
CBUJICTENILCTBYET O JIOCTATOYHO BBICOKOM YpPOBHE
CaMOCO3HaHHUsI O0INECTBa, TOTOBHOCTH NPUMEHSTH
JEMOKPAaTHUECKUE CIIOCOOBI pa3pelieHusl CIIOpOB,
HaNpaBICHHOCTh HA MUPHOE YpPEryIHpOBaHUE MPO-
THBOpeunii W KoH(UKTOB. [IpoBeneHHBIM aHaMN3
IOPUINYECKOTO COTIACOBAaHUS KaK CaMOCTOSATENbHOM
FOPUINYECKON KaTeropvy IO3BOJISET paccMaTpHUBaTh
ee Ha Pa3NUYHBIX CTAAMSAX MPABOBOIO pPEryaHpoBa-
HUSI, a TAK)KE IPUMEHSATH BO BCEM MHOTO00pa3HH mpa-
BOOTHOIIICHUH. Peanm3ytomee ce0s uepes pa3IndHbIe
JEMOKPAaTHUECKUE MHCTUTYTHl IOPUANYECKOE COIJia-
COBaHHE MpEACTABISIECTCS Haubolee MporpeccCuBHON
(dopmoii ympaBieHHs OOIIECTBEHHBIMH TIpoIlecca-
MH, OHaKO TpeOyeT KOPPEKTHPOBKU OMpeesIeHHBIX
[IPaBOBBIX KaTErOpuil IpU MPABOTBOPUECKOM U ITPaBO-
peann3anuoOHHON NeATeNFHOCTH ISl HUBEIUPOBAHUS
BO3MOXKHOCTH 3JIOYIIOTPEONICHUS COINAaCUTEIbHBIMU
MPOIEAYPAMHU.
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TPEBOBAHUSA K O®OPMJIEHUIO CTATEM
REQUIREMENTS TO THE DESIGN OF ARTICLES

Jna myOnukanuu Hay4dyHBIX paboT B kypHane «lOpuaumyeckuii BecTHHK CamMapcKoro yHuBepcHTeTa
Juridical Journal of Samara University» npruHUMAarOTCs CTaTbu, COOTBETCTBYIOIINE HAyYHBIM TPeOOBaHH-
sIM, 001I[eMy HaIpaBJICHHIO KYyPHaIa M MPEACTABIAIONINE HHTEPEC AT JOCTATOYHO IIMPOKOTO KPyTra POCCHiA-
CKOH ¥ 3apyOe)KHOM HayqHOH 00IEeCTBEHHOCTH.

Hpezmar acMBIM B CTaTbe Martepual JOJIKCH OBITH OpUTMHAJIbHBIM, HE Ol'[y6J'II/IKOBaHHI>IM paHeC B JpYyrux Iie-
YaTHBIX U3OaHUAX, HAITHCAHHBIM B KOHTCKCTC COBpeMeHHOﬁ Haquoﬁ JIMTEpATyphl, a TAKXKE COACPKATH O4YC-
BHHHLIﬁ 3JICMEHT CO31aHHUA HOBOI'O 3HAHHUA.

Bce mpencraBneHHbIe CTaThH MPOXOIAT MPOBEPKY B MPOrpaMMe « AHTHILJIATUAT) U HAMIPABIISIOTCS Ha He3a-
BHUCHMOE (BHYTpEHHee) peneH3upoBanue. Pemenne 06 omyOnuKOBaHUN IPUHUMAETCS] PEIKOJIETHel Ha oc-
HOBaHMHU PELIEH3UH.

[lepuognyHOCTH BBIXOHA XypHaia — 4 BBINMYCKA B IO,

IIpaBuia opopmiaenus
TekeT cTaThbn

* CraThs NpeoCTaBISIETCs] HA PYCCKOM HJIH aHIIIMICKOM s3bIKe B medaTHOM ((hopmat A4) 1 371eKTpOHHOM (10
3J1. TIOYTE) BUAX.

* [lepen 3armaBueM craThby IpocTtapisercs mudpp Y/K.

* HasBanue paboTbl, cicok aBTOpoB B ajdaButHOM nopsake (PO, mecto paboThl, MHIEKC U aApec MecTa
paboThI, TOMHKHOCTD, DIICKTPOHHAS 1I0YTA), AHHOTAIIWS, KIIOUYEBBIE CIIOBa, OMOIHorpaduIeckuii CrMcoK, Ha-
3BaHMA TAOJHI] ¥ PUCYHKOB JTOJKHBI OBITh MPECTABICHBI HA PyCCKOM M aHTITUIICKOM SI3BIKaX.

* Tekct crarbu gokeH OBITH HaOpaH B TekcToBoM peaakrope Word miiss Windows ¢ pacmupenueM doc uiu
rtf rapauTypoit Times New Roman 14 kernem gepe3 1,5 uarepBana.

* OO0BEeM OCHOBHOTO TEKCTa HE JODKEH MPEBBINIATL 25 CTPaHMII.

* PucyHKH U TaOAMILIBI IPEATIONAraloT HAINYKME Ha3BaHUS U CKBO3HYIO HyMEPAaLHIO.

* bubnuorpaduuecknii cimcok odopmisiercs B cootrBerctBur ¢ [OCT P 7.05-2008 mo nopsinky nuTHpoBa-
HUS TIOCTIE OCHOBHOTO TekcTa. J{omyckaercs He 6omee 20—-30 HCTOYHUKOB.

* CCBIIKM Ha YHOMSHYTYIO JIUTEpaTypy B TEKCTE 00S3aTENbHBI M JAIOTCS B KBaIPaTHBIX CKOOKax, HapUMep
[14, c. 28]. Cchutku Ha MHOCTPAHHBIC UCTOYHUKY MIPUBOJISTCS Ha S3BIKE OpUTHHAIA.

* References opopmirsiercst B cooTBeTCTBUU C American Psychological Association (APA) Style.

I'pajpuxa

* PactpoBslie popmarsl: pucyHku 1 poTorpadun, CKaHUpyeMbIe Ui oAroToBieHHsle B Photoshop, Paintbrush,
Corel Photopaint, momkHbel nMeTh paszpemenne ve Mmenee 300 dpi, popmar TIF.

* BekropHbie (hopMaThl: pUCYHKH, BhITOTHEHHBIE B Tiporpamme CorelDraw 5.0-11.0, 1omKHBI IMETH TOJNIITH-
Hy nuHUH He MeHee 0,2 MM, TEKCT B HUX MOXeT ObITh HaOpaH rapautypoii Times New Roman nnu Arial. He
peKoMeHayeTcst KoHBepTupoBarth rpaduky u3 CorelDraw B pacTpoBbie (GOpMATEHI.

DopmyJibl

* EnuHUIB 13MEepeHus clieyeT Bblpaxars B MexayHapoaHoi cucreme enuautl (CH).

* B crarbe mpuBOAATCA JMINL CaMble IJIaBHbIE, WUTOroBble (GopMmyinbl. Habop ¢opmyn mnpousBoaut-
cs B penmakrope ¢opmyn Microsoft Equation ¢ mapamerpamu: oObIHBIA — 14, KpymHBIH HHIEKC — 9,
MEJIKMHA UHIEKC — 7, KpyIHbIM cuMBOa — 20, MeNKui cuMBoII — 14.

* BcraBka B TekcT cTathu popmyl B Bule rpaduueckux 00beKTOB HEIOITyCTUMA.

* Bce ucnonszoBanHbIe B popMylie CHMBOIIBI CIIENyeT paciii(poBLIBATh.

Cmambwu, oghopmennvle He no Npaguiam, peoxoaLezuell paccmampusamocs ne 6yoym.

Peoaxyus srcypnana
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AnHoranusi — He MeHee 250-300 ciaoB: B crarbe jgaH KpaTKuii MCTOPHYECKHH HKCKYpC IPaBOBOH HMHCTUTYHHOHAIM3AIUH T'PAXKJAHCKOTO
obmectBa B CIIA. [lenaeTcs BBIBOA, YTO CYLIECTBYHOLIME OPraHU3alMOHHBIE (OPMBI M HPAKTUKH JESTEIBHOCTH HEKOMMEPUYECKOTO CEKTOopa
— pe3y/ibTarT COBMEIICHHS YKOPECHEHHOH B aMEpHKAHCKOM OOIIecTBE TPaAMLMH (DUIAHTPONUHM M TPAXKTAHCKOTO YYACTHS C TOCYIApCTBEHHOM
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TOCYAAapCTBO HCIIONb30BAJIO pa3IMYHbIE MHCTPYMEHTBHI JUIS HAalpaBieHHs J0OPOBOJBUECKOW AKTHBHOCTH M OJarOTBOPUTEIBHBIX KAITUTAIOB
B MOyOMHYHO BaKHBIC CQEpbl ACITEIBHOCTH. B HACTOANMIA MOMEHT aMEepHKaHCKOE OOIIECTBO HAXOAUTCS B IPOLECCE MOCTOSHHOTO
9KCHEPUMEHTHPOBAHUS ¢ HPaBOoBOH ()OPMOH M CTaTyCcOM OpraHHM3alMii HEKOMMEPYECKOro CEKTOpa, KOTOpble ObLIM OBl CIIOCOOHBI BOOpATh
B ce0st MPEerMYIIECTBa BCEX TPEX INIABHBIX CEKTOPOB: TOCYapcTBa, Ou3Heca 1 00LiecTna.
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Abstract: The article offers the brief historical excursion of legal institutionalization of civil society in USA. The article concludes that existent
organizational forms and practices of activity of noncommercial sector are the result of combination between embedded traditions of philanthropy and
civil engagement in American society and the state policy to support some directions of activity of non-profit sector. The American government made
use of different tools to turn voluntary activity and philanthropy funds to major public spheres in various ages. Now the American society is in the
process of permanent experimentation with the legal form and status of non-profit sector’s organizations which would able to absorb advantages of all
three major sectors: the state, the business and the society.
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