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AHHOTALIAA

B cratbe paccMOTpeHBI MPOOIEMBI 3aKOHOAATENHHOW perllaMeHTAllMd W TPAaKTUKH MPUMEHEHUS
CIICUUATIbHBIX BOMHCKUX BHUJOB YroJOBHOTO HAKa3aHUs IO JCHCTBYIOIIEMY BOCHHO-YTOJIOBHOMY
3akoHOJaTeNbCTBY P®. [IprcTraibHOE BHUMaHUE YIEIEHO TAKUM BUJaM BOMHCKHMX YTOJOBHBIX HaKa3aHUM
KaK JIMIICHUE BOMHCKUX 3BAaHUH, OrpaHMYCHUE IO BOCHHOH Ciy)k0e, cofeprkaHue B AUCIUILUIMHAPHOM
BOMHCKOM YacTH M apecT ¢ cofiepkaHreM Ha raynTBaxte. ChopMyIupoBaHbl MPEIIOKEHUS 110 BHECSHUIO
U3MEHEHUM U OTIOJHEHUI B AEUCTBYIOLIEE BOCHHO-YTOJIOBHOE 3aKOHOAATEIBCTBO, a TAKXKE B MPAKTUKY
ero npuMmeHeHus. [logBeprayTa KpuTrke HHAIIMATHBA 00 nckitoueHnH n3 YK PD crniennanbHBIX BOMHCKHX
BHUJIOB YTOJIOBHOT'O HaKa3aHHs.

KiioueBble  cji0Ba:  BOCHHO-YIOJIOBHOE  3aKOHOJATEIBCTBO, YTOJIOBHAsS  OTBETCTBEHHOCTH
BOCHHOCTYXAIIUX, CICIHAIbHBIE BOWHCKHE YTOJOBHBIC HAKa3aHWs, JHUIICHHE BOWHCKHX 3BaHUM,
OTpaHUYCHHE TI0 BOCHHOM CITy’KO€, apecT ¢ CoiepKaHueM Ha raynTBaxTe, COIepKaHue B AUCIUTUTHHAPHON
BOMHCKOH YacCTH.

HutupoBanue. 3akomongua P. B. IIpobrembl 3akoHOZATENBHOM pervlaMEHTalIMHW W IPAKTHKHA TNPUMEHEHHS
CICIHATbHBIX BOMHCKHX YTOJOBHBIX Hakazauuil // FOpumuueckuii Bectiuk Camapckoro yuusepcutera. 2019. T. 5.
Ne 2. C. 50-56. DOI: https://doi.org/10.18287/2542-047X-2019-5-2-50-56.

This work is licensed under a Creative Commons Attribution 4.0
International License.




3akomonauH P. B.

np06HeMLI SaKOHOZ[aTeHLHOﬁ perimaMEeHTallii U IMPAaKTUKU IPUMEHCHHS CIICHUAJIBHBIX BOMHCKHUX YI'OJIOBHBIX HaKa3aHu!

51

DOI: 10.18287/2542-047X-2019-5-2-50-56
UDC 343.1

Submitted: 27/11/2019
Accessed: 9/1V/2019

R. V. Zakomoldin

PROBLEMS OF LEGISLATIVE REGULATION AND PRACTICE OF SPECIAL MILITARY
CRIMINAL PUNISHMENTS’APPLICATION

© Zakomoldin Ruslan Valerievich (rus.zackomoldin@yandex.ru), Candidate of Legal Sciences, associate
professor, associate professor of the Department of General Law and Civil Law, Faculty of Social Sciences and
Humanities, Togliatti Branch of the Samara Academy of Humanities, 87, Chaikina Street, Togliatti, 445045,
Russian Federation.

Subject of Candidate’s thesis: «Responsibility for violation of the rules of service for the public safety and public order
protection under criminal law». Author of 90 scientific works, including monographs and textbooks: «Violation of
the rules of service for the public order and public safety protection: criminal law and criminological aspects» (2002);
«Crimes against military service and war crimes: reference dictionary» (2010); «Criminal violations of special rules
and security requirements» (2013); «Office crimes» (2013); «Provision of special rules and safety requirements by
criminal law means» (2017); «Crimes against special types of military service (Articles 340-344 of the Criminal Code
of the Russian Federation)» // Encyclopedia of Criminal Law» (2019).

Research interests: crimes against military service, crime of military personnel, criminal responsibility of military
personnel, military criminal penalties.

ABSTRACT

The article discusses the problems of legislative regulation and the practice of using special military
types of criminal punishment under the current military criminal legislation of the Russian Federation.
Close attention is paid to such types of military criminal penalties as deprivation of military ranks,
restrictions on military service, detention in a disciplinary military unit and arrest with detention in the
guardhouse. Proposals for amendments and additions to the existing military criminal legislation as well as
to the practice of its application have been formulated. The initiative to exclude from the Criminal Code of
the Russian Federation of special military types of criminal punishment has been criticized.

Key words: military criminal legislation, criminal liability of military personnel, special military
criminal penalties, deprivation of military ranks, restriction on military service, arrest with detention
in the guardhouse, detention in a disciplinary military unit.

Citation. Zakomoldin R. V. Problemy zakonodatel’noi reglamentatsii i praktiki primeneniya spetsial nykh
voinskikh ugolovnykh nakazanii [Problems of legislative regulation and practice of special military criminal
punishments’application]. luridicheskii vestnik Samarskogo universiteta [Juridical Journal of Samara University],

2019, Vol. 5, no. 2, pp. 50-56. DOI: https://doi.org/10.18287/2542-047X-2019-5-2-50-56 [in Russian].

JeiicTByroliee yroloBHOE 3aKOHOAATENILCTBO MPEN-
yCMaTpuBaeT JOCTATOYHBIA M PasHOOOpa3HbIA Habop
CPEIICTB BO3ICHCTBHS HA BOSHHOCTYIKAIINX, COBEPILIHB-
VX TIPECTYIUICHHS ¥ IPU3HAHHBIX BUHOBHBIMH, YTO TIO-
3BOJISIET YCIEIITHO TOCTHUTATh IIEJICH YTOJIOBHO-TIPABOBOTO
BO3ICUCTBUS HA BOCHHOCTY>KAIIIUX U PEIaTh 3aa9H 110
MIPOTUBOJACUCTBHUIO MPECTYITHOCTH BOCHHOCITY>KAILIUX.

B uvacTHOCTH, B TaKk Ha3bIBAEMOW CHUCTEME YTOJIOB-
HBIX HaKa3aHWii! 1enecoo0pasHo BBIICIATh TAKYHO
CHELHMANIbHYIO TPYIITY, KAK BOMHCKHUE YTOJOBHBIC Ha-
Ka3aHWs, BKIIOYAOIIYIO JIUIIICHHE BOWHCKOTO 3BaHHS
U rocyaapcTBeHHbIX Harpan (ct. 48 YK P®), orpanu-
YeHHe 10 BOoeHHOH ciyx0Oe (cT. 51 YK P®), apecr ¢
oTObIBaHMEM Ha rayntBaxte (4. 3 c1T. 54 YK P®) u co-
JIepKaHre B UCIUIDTMHAPHON BOMHCKOM YacTH (CT. 55
YK P®). Cnenudurka mqaHHBIX BHIOB YTOIOBHOTO Ha-
Ka3aHUsl 3aKJII0YaeTCsl B TOM, YTO OHU OPUEHTHUPOBAHBI,
BO-TIEPBBIX, TOIBKO HAa OCYXICHHBIX BOCHHOCTY>KaIlIHX,
a BO-BTOPBIX, HA MCIIOJTHEHUE B YCIIOBISIX TATBHEHINIETO
MIPOXOXKICHUST OCY>KICHHBIMH BOCHHOCITYXKAIIUMH BO-
€HHOM CITy»ObI. COOTBETCTBEHHO, B TEOPUH YTOJIIOBHOTO

MpaBa CIieIalbHble BOMHCKHE YTOJOBHBIC HaKa3aHUS
OTIPENIEIIIOTCS. KaK TOCYNapCTBEHHAS TPUHYIUTETbHAS
Mepa, KOTopas Ha3Ha4aeTCs CYJIOM B OTHOILICHUH OCYK-
JICHHBIX BOCHHOCITY KAIIIMX M BHIPAYKACTCS B ONPEIICIICH-
HBIX JIMIICHUSIX M OTPaHMYCHHUSX MX TpaB U CBOOOI B
YCIIOBHSIX BOCHHO# CITyx0blI [2, ¢. 89-90)].

B 11e1mom MbI yke HEOTHOKPATHO OTMEYAIId YMECT-
HOCTh BBIJICIICHUSI B OOIIEH «CHCTEME» YTOJOBHBIX
HaKa3aHWH TPYNIBI CHEIUAIBHBIX BOWHCKHUX YTOJIOB-
HBIX HAaKa3aHWW, TPUMEHIEMBIX K BOCHHOCITYXaIUM
U 11e5ecoobpasHocth BeiaeneHus B YK PO ornens-
HOM HOPMBI, KOTOpast coziepikajia Obl epeUueHb TaKUX
BUJIOB YTOJIOBHOTO HaKa3aHHs, a TAKKE 0COOCHHOCTU
ux HazHaueHus [3-5]. Kpome toro, cnemyeT mommep-
KaTh MPENJIOKEHHUE O BBEIACHUU CTaThbH O MPaBUIIAX
3aMEHBI CIIENUAIbHBIX BOMHCKUX BUJIOB YTOJOBHOTO
HakazaHWs OOMIeyrojdoBHEIME [6, c. 252]. [lanHbBIe
HOPMBI JOJDKHBI CTaTh HEOTHEMIIEMOW YacThiO JeH-
CTBYIOIIIETO BOGHHO-YTOJIOBHOTO 3aKOHO/IATEIIHCTBA.

[ToMHrMO 3TOTO, BOMHCKHE YIOJOBHBIC HaKa3aHWs,
PaBHO KaK M yTOJOBHBIC HAKa3aHUS B IICJIOM, YMECT-
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HO TIOJPa3/eNATh Ha JIBE PAa3HOBUIHOCTH: a) HE CBS-
3aHHBIC C M3OJIAIMEH OT 00mecTBa (orpaHHYeHUe TI0
BOCHHOM CITy>KO€ M JIMIIICHHE BOMHCKUX 3BAHHMI M I'O-
CYIapCTBEHHBIX Harpan); 0) CBI3aHHBIC C H3OJAIUEH
oT ofmecTBa (comepaHue B IUCIUIUIMHAPHON BO-
WHCKOW 9acTH U apecT C OTOBIBAHMEM Ha TaylTBaxTe)
[20; 21].

B mepBom ciywae, mo 3ambICTy 3aKOHOJATENS,
BOEHHOCTYXAIllie, MPU3HAHHBIE BUHOBHBIMH B CO-
BEPILICHUHU MPECTYIUICHUH, HE TOJIBKO HE yTpaduBa-
IOT CBOETO CTaTyca W MPOMOJDKAIOT HECTH BOCHHYIO
ciyx0y, HO ¥ OCTAIOTCS TIOJTHOIICHHBIMU (32 HEKOTO-
pPBIM HUCKJIFOYCHHEM) YYaCTHUKAaMH OOIIECTBEHHBIX
OTHOIIICHUH, HE yTPauynBasi COMANBHBIX U WHBIX CBS-
3eii ¢ oOmecTBoM. OTHAKO B peabHOCTH BCE OOCTOUT
HE CTOJIb OJJHO3HAYHO.

AHanu3 YroJOBHOTO 3aKOHONATENLCTBA M IIPaK-
THKH €r0 NPUMEHEHHS B YaCTH CICLHAIbHBIX BO-
WHCKUX YTOJIOBHBIX HaKa3aHWUW CBUICTEIbCTBYET O
HaJMYUH Psijia HEOCTATKOB M HEOJHO3HAYHBIX CIIOP-
HBbIX MOMEHTOB, YTO, B CBOIO O4Yepelb, CHHXKAET (-
(hDeKTUBHOCTH YTOJIOBHO-IIPABOBOTO BO3JEHCTBHS Ha
BOEHHOCTYXAIUX U OTPUIIATEIIEHO BIHUSET Ha 0oe-
CHOCOOHOCTBh U 0OETOTOBHOCTH apMUU U HAIMOHATb-
Hy10 0€30IaCHOCTh CTPaHBI B IIEIIOM.

IIpexme Bcero OCTAaHOBUMCS Ha TaKOM CIICIIH-
QTHHOM BHJE BOMHCKOTO YTOJIOBHOTO HAaKa3aHWUs, KakK
ozpanuyieHue no 60eHHOI cycoe. J|aHubIN B yTO-
JIOBHOTO HAaKa3aHUS MPUMEHIETCS HCKIIOYUTEIIHLHO
K OCYXXICHHBIM BOCHHOCIYXaI[UM-KOHTPAKTHUKAM
(1. 1 ct. 51 YK) 1 criocoOCTBYeT NOCTHXKECHHIO Iie-
JIel YrOJIOBHOTO HaKa3aHWs 0e3 M3OJSAINH OCYXKICH-
HBIX BOCHHOCITY)KaIllTUX W TPOIOJIKECHHUS IPOXOXKIIe-
HUS UMU BOCHHOM CIIy>KOBI B PEIVIAaMEHTHPOBAaHHBIX
cnenudunueckux ycnoBusx. CrenuanucraMu 0cobo
OTMEUYAETCsl KOMILICKCHBIH XapakTep MAaHHOTO BHIA
YTOJIOBHOTO HaKa3aHUsI M, COOTBETCTBEHHO, BO3MOXK-
HOCTh €T0 KOMITJIEKCHOTO BO3JEHCTBHSI Ha OCYXICH-
HbIX BoeHHochyxamux [19, c. 171]. CyTs naHHoro
BHJIa YTOJIOBHOTO HAaKa3aHUS COCTABIISET PsJI OTPaHMU-
YSHHIA 110 BOGHHOU CITy’K0€, KOTOphle UMEIOT KaK Ma-
TepuagbHOE, TaK U MOpaJIbHOE cojiepKaHue. B gact-
HOCTH, B TICPUO]] OTOBIBAHHS JAHHOTO HaKa3aHUs:

— HE JIOIYCKaeTCs MOBLIIICHUS OCY>KIIEHHOTO BO-
E€HHOCITY)KaIlleT0 B BOMHCKOW JOKHOCTH M B BOWH-
CKOM 3BaHUH,

— CPOK CITy>KOBI B TIEpHOJ] OTOBIBAHHS JAHHOTO Ha-
Ka3aHHUsA HE BKIIOYAETCH OCYXKICHHOMY BOCHHOCIY-
JKalleMy B BBICIYTY JIET;

— TIPOM3BOJATCS yACP)KAHUS U3 JIEHEKHOTO JO-
BOJILCTBHS OCYKJICHHOTO BOCHHOCITY>KAIIIETO.

3aKkoH mpemycMaTpuBaeT, YTo OrpaHrIeHUe TI0 BO-
E€HHOU CITy>KO0€ MPUMEHUTEIIEHO K BOCHHOCITYKAITUM
SIBIISIETCSL alIbTEPHATUBOW yTOJIOBHOMY HaKa3aHUIO
B BHJIE HCIPABUTEIBHBIX pa0OT. DTO O3HAYAET, 4TO
MIPUMEHEHUE YTOJIOBHOTO HaKa3aHWS B BUJE HCIpa-
BUTENBHBIX PAa0OT B OTHOIIEHWH BOCHHOCIYXKAIIAX
HCKITIOYEHO, O YeM HEoOXOTUMO CIeNNaTh OTOBOPKY
Bu. 5cr 50 VK2

Hanee, yka3piBas Ha aqbTEPHATHBHOCTH JAaHHBIX
BUJIOB YTOJIOBHBIX HaKa3aHUW MPUMEHUTEIBHO K BO-

€HHOCIYXaIlliM, 3aKOHO/IaTellb TeM HEe MEHee 3aKpe-
IUISIET pa3Hble pa3Mephl JCHEKHBIX yAepKaHUil: Mpu
WCIIPAaBUTENBHBIX pabotax — ot 5 1o 20 %, npu orpa-
HUYCHUHU 10 BOSHHOH ciayx0e — 10 20 %. OueBui-
HO, YTO TaKOW MOMAXOJ CTaBUT B HEPABHOE IOJIOXKE-
HUE OCYXJICHHBIX BOEHHOCITYXAIUX U TPaXTaHCKUX
JUI], TIPUYEM TIOJIOKEHHUE TEPBBIX MPEICTABISAETCS
Oonee BBITOAHBIM. Takas CHTyalus OAHO3HAYHO Tpe-
OyeT paspelieHus, u Oonee 1eIecoo0pa3HbIM B CBSI3U
C 3THUM MPEACTABIACTCS WCKIIOUEHHE OTPaHUYCHHS
HWKHETO TIpesiesia pa3Mepa yaep:KaHui Mpyu UCTIPaBU-
TEJbHBIX padoTax.

Jlanee cremyer OTMETHUTBH, YTO OTPaHHUYEHHE IO
BOCHHOM CITy0€ MPeAyCMOTPEHO B KAUYECTBE YTOJIOB-
HOTO HaKa3aHHS JTaJeKO HEe BO BCEX CAHKIHUAX CTarei
m1aBbl 33 YK P®. CootBeTcTBeHHO, chepy mpuMeHe-
HUSl JaHHOTO BHJA YTOJIOBHOTO HaKa3aHUs B 3TOW ya-
CTH CIIEJIOBAJIO OBI pacupuTh [6, ¢. 253].

He meHee HeoqHO3HAYHO OOCTOMT JIeJO M C 3a-
KOHOJIAaTEJIbHOM perlaMeHTallued M NPaKTUYECKUM
MPUMEHEHUEM JIOTIOIHUTENIbHOTO BHJA BOHHCKOTO
YTOJIOBHOTO HAKa3aHWs B BHUJE JIHIMMEHUA 6OUHCKO20
36anus u 2ocyoapcmeennvix nazpao. 1lo cytu, nan-
HOE HaKazaHWe MPENIOIaraeT JIBe CaMOCTOSATEIbHEIC
(opMBI YTOJIOBHO-IIPABOBOTO BO3JEHCTBUS HA OCYX-
JCHHBIX BOCHHOCIY>KAIUX: JUIIEHUE BOMHCKUX 3Ba-
HUH U JHUIIEHNE TOCYAapCTBEHHBIX Harpa.

ComracHO JaHHBIM OQUIMAIIBHOW CTATUCTHKH,
JOJIsl TIPUMEHEHHs CylaMH 3TOrO BHJIA YTOJIOBHOTO
HakazaHus cocTtaBisier meHee 1 %. Tak, o JaHHBIM
Cynebnoro penapramenta npu Bepxosnom Cyne PO,
3a 12 mecsaues 2017 1. u 3a 6 mecsueB 2018 . JaHHBIN
BHJI HaKa3aHUs NpuUMeHsicsa cyaamu auuis B 0,02 %
ciaydaeB [7]. OmHako Takoe IMOJOKEHHWE OTHIONb HE
SIBJISIETCS] TIOBOAOM JUISI YIIpa3JAHEHUS JTaHHOTO BHJA
Hakazanus w3 YK P®, xak mpennararmT OTHEIbHBIC
aBTOpHI [8, c. 274; 9, c. 22-23]. bonee MpaBHWIBHBIM
1 3()HheKTUBHBIM OBUIO OBl BBIICHUTH IPUUMHBI TAKOH
CUTYAIlMH U TIPUHATH MEPHI TI0 UX YCTPAaHEHHUIO.

MeI monaraeM, 4To Takasi CUTyallusl CBsI3aHa C Iie-
JIBIM psIoM pudrH. [Ipesxie Bcero B COOTBETCTBUM C
TpeOOBaHUSIMA BOMHCKOTO 3aKOHOJATENbCTBA (IO,
«» 1. 1 ct. 51 denepanpHOro 3akoHa oT 28 mMapra
1998 . No 53-D3 «O BOMHCKOH 00S3aHHOCTH U BO-
eHHo# cimyx6e» [10], . 27 ct. 34 Ilonoxenus o mo-
PAAKE TIPOXOXKICHUS BOSHHOHU CITY)KOBI, YTBEPKICH-
Horo Ykazom llpesunenta P® ot 16 centadps 1999 r.
Ne 1237 [11]) B city4ae MUIIEHUST BOSHHOCITYKAIIETO
BOMHCKOTO 3BaHUs OH IOIJIEKUT YBOIBHEHUIO C BO-
CHHOH cIyxObl. VIMEHHO TOATOMY MHOTHE aBTOPHI
aKIEHTHPYIOT BHUMAaHHE Ha TOM, YTO CyTh JAaHHOTO
BHJIa HAKAa3aHHUS CBOIUTCS UIMEHHO K JIMILIECHUIO BOCH-
HOCJTY’KaIlleTO BOMHCKOTO 3BaHUS, a HE O CHIDKEHUH
BOMHCKOro 3BaHus [12, c. 146]. B kauecTBe BBIXOAA
n3 310l cutyaunn @. C. bpaxHuUk, HanpuMmep, Nnpes-
naraeT nonoiaHuTh YK P® HOBBIM BHIOM CIELUAIIE-
HOTO BOMHCKOT'O HaKa3aHUsI — CHU)KEHHEM B BOMHCKOM
3panud [13]. Takum 0Opa3oM, B CO3/IaBIIEHCS CUTYa-
LMY TIPH Ha3HAYEHUHU CYJIOM YTOJIOBHOTO HaKa3aHUs B
BUJIE JIMIICHUS] BOMHCKOTO 3BaHUA OCY>KIACHHBIN JIH-
[IaeTcs CTaTyca BOCHHOCITY)KAIIEeTo, YTO MCKIIOYaeT
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BO3MOXXHOCTb JAlbHEHILIEro MPOXOKAECHUSI UM BOCH-
HOM ciyxObl. [TomaraeM, 4T0 MMEHHO TaKOM IMOIXO
K TPaKTOBKE 3TOTO BHJa YTOJIOBHOTO HaKa3aHHs OT-
pHUIIATENIbHO BIMAET Ha IMPAKTUKYy €r0 IPUMCHECHIS
CyZlaMH, TI0O3TOMY €ro CleayeT B KopHe MeHTh. Heob-
XOJMMO PAacCMaTpPUBaTh JIMIICHUE BOMHCKOTO 3BaHUA
MMEHHO KaK €ro MOHIKEHUE, TO €CTh JIMIICHHUE BO-
€HHOCIY>KaIllero TOr0 OYE€PEIHOr0 BOMHCKOTO 3BaHHUS,
KOTOPOE€ UMEETCS Y HEr0 Ha MOMEHT BBIHECEHUS MPU-
TOBOpa, U COXpaHEHHE 3a HUM CTaTyca BOCHHOCITY-
YKAIIlEro ¥ BO3MOYKHOCTH MPOJIOJKHUTH MPOXOXKICHUE
BOEHHOH CITy>KObI B BOWHCKOM 3BaHHH, TPEALIECTBY-
OIIEM JTUIIEHHOMY.

Hanee 3akononarens B cT. 48 YK PO nckyccTBeHHO
OTpaHWYMBAET IPUMEHEHHE JAHHOTO BHJIA HAKA3aHHS
TONBKO TSHKKUMHU U 0CO00 TSDKKMMHU TIPECTYTUICHUS-
Mu. Takoii MoIXo 1 MPeACTaBIsAETCS BEChMa CIIOPHBIM
Y HEOIHO3HAYHBIM U BBI3BIBAET ONPEIETICHHOE HE0-
ymenue [14, c. 25]. CoOTBETCTBEHHO, OTACIHLHBIMHU
aBTOpaMU TPEAIaraeTcsl PACIIUuPUTh TPAHUIBI TIPU-
MEHEHHMsI TaHHOTO BHJAa HakazaHus. Tak, Harpumep,
B. B. CuBoB npeanaraet 3aKOHOAATEIbHO YCTAHOBUTD
BO3MOXXHOCTb JIMIICHHS] BOUHCKOTO 3BaHUS TAKXKE 32
npecTymuieHus cpenneil Tsokectu [1, c. 100]. Onna-
KO MBI TIOJIaraeM, 4To HEOOXOIMMO MPEeIyCMOTPETh
BO3MOXXHOCTh HAa3HA4YEHHS JAHHOTO HaKa3zaHUS 3a
COBEpIICHUE MNPECTYIUICHUH 000 KaTeropuu Tsi-
JKECTH TIPH HAIMYUHU yCIOBUH, CBUICTEIIbCTBYIOITIX
0 1IeTeco00pa3sHOCTH JTUIIEHHS BOEHHOCTY)KAIIEro
BOMHCKOTO 3BaHUS ISl JOCTHXKEHHUS LIEeH yTOIOBHO-
IO HaKa3aHWsI U YTOJIOBHO-TIPABOBOr0 BO3JIECHCTBUSA B
LIETIOM.

ITomumo 3TOrO, AJIA CTUMYIUPOBAHUS IPAKTUKU
MPUMEHEHUs] TaHHOTO BUJAA YTOJOBHOTO HaKa3aHUS,
0e3ycIOBHO, HEOOXOAMMBI aJICKBaTHBIE W IOIPOO-
Hble pa3bicHeHus [Inenyma BepxoBuoro Cyna PD o
MOPS/IKE W YCJOBUSIX Ha3HA4€HMs JAHHOTO BHAA YTO-
JmoBHOro Hakazanusa. JleictByromee IlocraHoBneHue
[Inenyma BepxosHoro Cyna P® or 22 nexabps 2015 &
Ne 58 «O mpaktuke HaszHaueHWs cynamu Poccnii-
ckoil denepannu yroaoBHOro HakazaHus» [15] mon-
XOIUT K 3TOMY BecbMa MOBepXHOCTHO. B mm. 12—13
JTAHHOTO TIOCTAHOBJICHUSI OTCYTCTBYIOT KakHe-ITH00
KOHKPETHBIC PEKOMEHIAINH 1 Pa3bsICHEHUS CITIOPHBIX
BOMPOCOB Ha3HAYEHHUS JAHHOTO BHJIa YTOJIOBHOTO Ha-
KazaHus. be3yclioBHO, Takoe MONOKEHHUE TaKXKe HE
CTUMYIUPYET CyAbl IPUMEHSTH JINIIICHNE BOMHCKOTO
3BaHUS B KQYECTBE JOMOJHUTEIBHOIO YTOJIOBHOIO Ha-
Ka3aHUsl B OTHOIIEHUH BOCHHOCIY>KAIUX U OTHIONb
HE CIIOCOOCTBYET pa3pelIeHnI0 UMEIOIUXCS B Cye0-
HOM MpaKTHKe MPOOIIeM.

T'oBopst 0 Haka3aHUSX, CBA3AHHBIX C U30JISALIUEN BO-
E€HHOCTYXaIlluX OT OOIIecTBa, CHauYala OCTaHOBUMCS
Ha apecme. B cootBeTcTBHM € 4. 3 cT. 54 YK BoeH-
HOCITY>Kalllie JOJDKHBI OTOBIBATh apecT Ha raynTBax-
T€, YTO OIATH KE OTPAKAET CHenn(PUKY TaHHOTO BHJIA
YIOJIOBHOTO HaKa3aHUsl Kak BOUHCKOro. Ilpu stom
rpaxaaHe, MpeObIBalOIINE B 3allace U COBEPIIMBIINE
MIPECTYIIEHUE B MIEPHOJ BOCHHBIX COOPOB, B clyyae
HX OCYXIICHHUS JIOJKHBI OTOBIBATH apecT Ha OOIIMX
ocHoBaHMX [16, c. 43]. bonee Toro, monaraem, 4To

yKa3aHHE Ha 3TO OOCTOSTEIBCTBO HEOOXOIUMO IMpea-
YCMOTpPETh HEMOCPEACTBEHHO B 4. 3 cT. 54 VK.

B nacrosiiiee Bpemsi B CBsSI3U C OTCYTCTBHEM He-
00XOIMMBIX YCIIOBHI OTOBIBAHUS JAHHOTO BHJA YTO-
JIOBHOTO HaKa3aHHs BO3MOXKHOCTH €r0 MPHUMEHEHUS
3aKOHOZATENBHO HCKIoUeHa. bonee Toro, BBICKa3bI-
BAIOTCS MPEJIOKECHUSI U MPEANPUHUMAIOTCS Peajb-
HBIE MOTIBITKH MOJTHOTO UCKIIIOYEHHS apecTa Kak BUAa
yronoBHoro Hakazanud 3 YK PO. Tak, nanpumep,
eme 27 mtons 2002 r. [IpaBurenscTBo PO mapano mo-
pydenne Munrocty P® o pa3paboTke cCOOTBETCTBY-
forero 3akoHorpoekra. K. M. XyToB cuutaer apect
OJTHO3HAYHO «JIMIITHUM)» BHUIOM YTOJIOBHOTO Haka-
3aHHA, OTMEYasl, YTO «IIPaBOIPUMEHUTENb YCIEIIHO
OOXOIUTCA KPaTKOCPOUHBIM JIMIIEHHEM CBOOOIBD»
[22, c. 31]. Ilomaraem, 4To Takas apryMeHTalUsl HE
BBIJICPKUBACT HUKAKOW KPUTUKH, a TOMBITKH 3aMEHBI
apecTa KpaTKOCPOUHBIM JIUIIEHHEM CBOOOJBI BECbMa
COMHUTENBHBI M MPOTUBOPEUAT MPHUPOJEC M HazHaue-
HUIO JAHHBIX BUJOB YTOJIOBHOTO HAaKa3aHUSI.

Cutyarus TakoBa, YTO CETOJIHS OTHOCHUTEIHHO BO-
CHHOCITyKallluX peasbHas BO3MOXHOCTb OTOBIBAHUS
apecTa Ha raynTBaxTe UMEETCsl, TOCKOJIbKY 10 HEaB-
Hero BpeMmeHH B Poccun Obu10 co3naHo U QyHKIMO-
HupoBano nopaaka 1500 rapHU30HHBIX U BOMCKOBBIX
raynTBaxT, IZl€é BOEHHOCTY)KAaIllle OTOBIBANIM HHBIE
BMJIbI B3BICKAHUW U MEp IIpecedyeHus. B cBsA3U ¢ 3TUM
OJTHH aBTOPHI YKa3bIBAIOT HA BO3MOXKHOCTh COXpaHe-
Hus B YK PO apecra xak BuJa yroJIOBHOTO Hakasa-
HUS JHIIb B OTHOILIEHUH BOECHHOCHY)KallUX MPH HC-
KJIIOYEHUH €ro B Ka4eCTBE YTOJIOBHOTO HaKa3aHHA B
OTHOLLIEHUH WHBIX Jull [17], Apyrue HacTauBarOT Ha
HEOOXOIMMOCTH PEANLHOTO MIPUMEHEHHUS apecTa K BO-
EHHOCTYXKaIlluM YK€ B Hacrtosiiee Bpems [18, c. 74].
O0e TNOo3HIUKM KATETOPHYECKH HETPHEMIIEMBI, TO-
CKOJIbKY OHH CTaBSIT BOCHHOCIY)KAIIUX B O0JIee BBITO/I-
HO€ TI0JI0KEHUE B CPABHEHHH C APYTUMH OCYKIEHHBI-
MH U TEM CaMbIM HapyIIAIOT MPUHLMI PABHOIIPABUS
rpa)<IaH Mepej 3aKOHOM M cyoM. BeIxoqoM Hu3 3Toi
CUTYaIl{ MOXKET CTATh JIUIIb CO3JaHNE HEOOXOIMMBIX
YCIIOBUH [ BBEICHUS B JEMCTBUE 3aKOHOAATEIBHBIX
MOJIOKEHUU O TaHHOM BHJIE YTOJIOBHOTO HaKa3aHUS U
BO3MOXXHOCTH €r0 MPUMEHEHHUS! B OTHOIICHUHU OCYXK-
JEHHBIX BOCHHOCTYKAIIUX U TPaKJAHCKUX JIMII.

Uro xacaeTcs Takoro BOMHCKOTO BHA YTOJIOBHOTO
HaKa3aHUs, Kak codepiicanue ¢ OUCUUNIUHAPHOU 60~
UHCKOU yacmu, T0, HECMOTPSI Ha €ro MUPOKOE 3aKpe-
mieHue B caHkiusix crareil masbl 33 YK PO o mpe-
CTYIUICHUSIX IIPOTHB BOCHHOW CITyKOBI (IaHHBIN BHJ
YTOJIOBHOTO HaKa3aHMA MPETyCMOTpPEH B 23 CaHKIHU-
X, TO €CTh 0oJiee YeM B MOJIOBUHE HOPM), IPUMEHSI-
eTcsi OH BecbMa penko. Tak, mo manHeiM CyneOHOTO
nenaptamenta npu Bepxosaom Cyne PD, nannoe Ha-
KazaHne ObuT0 HazHadeHo 503, B 2014 . — yxe 181,
a B nepBoi nonosuHe 2018 . — nmib 49 BoeHHOCITY-
xamum [7]. Kpome Toro, ecinu B COBETCKUI NEpUOT B
cTpaHe (GYHKUMOHUPOBAJIO 25 AUCLUUITUHAPHBIX BO-
nHCKMX 4Yacted, B 2000 roqy ux ObUIO yKe JIUIIb 7,
B2010r. — 5, a B HacTosIIIEE BPEMsI OCTATIOCh TOIBKO 2
[24, c. 229; 25, ¢.50]. be3ycinoBHO, Takoe TOJIOKEHUE
OTHIOZIb HE CIIOCOOCTBYET BOCTPEOOBAaHHOCTH JaHHO-
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ro BUJA YTOJOBHOTO HAaKa3aHWsI CO CTOPOHBI CYIOB.
Boree Toro, cienuaniucTsl IPUACPKUBAIOTCS MHCHUS
0 HEpa3peIIMMOCTH TaKOH CUTYyallud U HEOOXOIUMO-
CTH HCKJIFOUCHHS TAHHOTO BUJIA YTOJIOBHOTO HAKa3aHHUS
3 YK PO, a mucrurummHapHbIX BOMHCKAX YacTeH —
W3 4YHCTa YYPEXKICHUN, HCIONHAIOIIUX YTrOJOBHBIC
HaKa3aHUs, KaK Yy>KIbIX COBPEMEHHON KOHIICTILIMU
pa3BHUTHS BOOpYyXeHHbIX cui Poccun [22, c. 30-31;
24, c. 226-229]. ITonaraem, 4To TaK1ue BHIBOAbI BECh-
Ma TTOCIICIITHBI, ITOCKOJIBKY CONEPKaHNE B TUCITUTLIH-
HapHOM BOMHCKOW YacTH SIBJISIETCA peajbHOM anbTep-
HATUBOH JIMIIEHUIO CBOOOIBI — 3TO Ooyiee MATKUI U
HWMEIOLINN LEeNbId paJl MPEeUMYIIECTB BUJ HaKa3aHUs,
YTO OTMeYaercs crneuuanucramu [23, c. 185-186].
HeoOxoaumo Wi Ha 3aKOHOAATEIIEHOM YPOBHE
YIEIUTh BHUMAHUE KaK IPAaBOBOMY CTaTyCy W IOIBE-
JIOMCTBEHHOCTH HEMOCPEACTBEHHO TUCUUIUIMHAPHBIX
BOMHCKHX YacTeH, TaKk M MOPAIKY MPUMEHEHHUS U HC-
TIOJIHCHUS YTOJIOBHOTO Haka3aHUS B BHJE COIEpKa-
HUS B JUCUUIIMHAPHON BOMHCKOM YacTH.

ITomaraem, 9TO pelIeHNEe OTMEYCHHBIX BBIIIE MIPO-
OneM 3aKOHOJATEIHHON PEerIaMeHTAlMH U MPAKTUKH
NPUMEHEHUS! CIELUUATbHBIX BOMHCKHX BHJIIOB YTO-
JIOBHOTO HaKa3aHWA OyIeT CIMoCOOCTBOBATh ITOBBI-
meHnI0 IPPEKTUBHOCTH TMPUMEHEHUS YTOJIOBHOTO
3aKOHOMIATEIbCTBA B OTHOIICHUH BOCHHOCITY>KAITIX
U TPOTUBOACHCTBHUS MPECTYITHOCTH BOEHHOCIYXKa-
nux. [lo3BoauM cebe Kareropudecku HE COTIacCHUTh-
Cs ¢ TeMHM WHHIIMATHBAMH, KOTOPHIC HAIIPABJICHBI Ha
HCKIIIOYEHUE BOMHCKUX YTOJOBHBIX HAaKa3aHUU U3
JEHCTBYIOIIETO YIOJOBHOTO 3aKOHOAATENbCTBA B
CBSI3U C TEM, YTO OHHM SIKOOBI M3KHIIM ce0s U HE CO-
OTBETCTBYIOT COBPEMEHHOW OpraHu3aliy U 3a7adam
apmun. Bo-TIepBBIX, B COBPEMEHHBIX TC€OTOIUTHYIC-
CKHUX YCJIOBHSIX POJIb apMHM CYIIECTBEHHO BO3pac-
TaeT. Bo-BTOpBIX, HECMOTPS Ha OJIArOMPHUATHBIE ITPO-
THO3BI, MPECTYIHOCTh B apMUU CTaOWIIBHO BBICOKA.
B-TpeTbux, TeHIEHIIH OCIIEIHET0 BpeMEeHH B cepe
YTOJIOBHO-TIPABOBOI'O BO3JICHCTBUSA HE BBI3BIBAIOT OI-
TUMH3Ma. BMecTo BbIsIBICHMS NPUYUH HEMPUMEHEHUS
OTJENbHBIX BUAOB YTOJIOBHOIO HAKA3aHUS U MOMBITOK
WX YCTpaHCHHs NPUHHUMAETCS Kypc Ha yCTpaHCHHE
CaMHMX YTrOJOBHBIX HakazaHui. Takas MoOIUTHKA HC-
KJIFOYaeT MPOBO3IVIAIEHHOE MHOTOO0Opa3ue Mep yro-
JIOBHO-TIPABOBOTO BO3JICHUCTBUS M BUJIOB YTOJIOBHOTO
HaKa3aHUsl OCY>KIEHHBIX, a IPUMEHUTEIBHO K BOCH-
HOCITY)KallliM HE TMO3BOJSET YYUTHIBATH CHEIH(PHKU
WX CTaryca, 4To B IIEJIOM OTHIOJb HE CIIOCOOCTBYET
FyMaHU3alUU U WHIUBUYaJIU3alUd YTOJIOBHOIO 3a-
KOHOJATEeILCTRA.
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