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WHY PROCEDURAL JUSTICE DOES NOT EXIST**

Since the middle of the last century the interest in the naturally-legal research has
been restored, and then intensified. At that time, there appeared new concepts advocating
for the existence of different types of justice (corporate, solidarity, organisational,
international, etc.) including procedural justice. The best-known advocates of the
concepts of the existence of procedural justice were J. Rawls and O. Hoffe, and later
L. Fuller, H. Hart, R. Dworkin, P. Koller, M. Van den Bos and others.

However, the aim of this work is not to support the idea of the existence of procedural
justice suggested by the above writers, but rather to challenge it. This will be shown by
referring to the obvious: justice is synonymous with truth, and not with rightness, on
which the above writers develop the concept of procedural justice. Truthfulness is related
to what exists, and rightness to the proper and accurate performance of appropriate
procedures. Otherwise, founding of procedural justice in truthfulness would be a kind
of contradictio in adjecto arising from the confusion between justice and procedurality.

The two terms are related but not similar, therefore truthfulness and rightness do not
coincide, and nor do justice and law. Something that is truthful need not be righteous. And
vice versa, something that is righteous need not be truthful. Apparently, it has to do with
the relationship between the objective (truthfulness, justice and fairness) and the means
(rightness, correctness, accuracy, reliability, etc., in a word, solidity). This relationship
between truthfulness and rightness depicts rightness , first of all, as the means of the proper
application of law, and only after that as the means of possible achievement of fairness in
law. Of justice therein can be no mention. The aforesaid relationship shows another thing:
only substantive legal rules can be just, while this cannot be the case with procedural rules.

The consideration of the relationship of truthfulness and rightness in the example of
the actually existing justice and the actually non-existent procedural justice, raises yet
another important question: the relationship between material (substantive) and formal
(procedural) legal rules. As it is rendered impossible to clearly and fully delineate them,
thus are substantive rules relating to procedures declared the procedural, and all that
only to acquire for procedural rules and positive law the aureole of justice. This cannot
be accepted as correct because, for example, the principle of impartiality or the principle
of fairness, which are wrongly considered procedural, indeed belong to substantive law.

In still a deeper shade lies the question of the relationship between natural law and
positive law. It seems that the insistence on the existence of procedural justice can be
regarded as the belated response of the members of positivist jurisprudence. Strange enough,
that the existence of procedural justice is advocated by the writers who originally belonged
to the direction of naturally-legal jurisprudence. It seems that both the former and the latter
aim at showing positive law as just. Only in this case, it is not a construct but a simulacrum.
It must be hard to believe in any authority as truth instead in truth as the only authority.

Between the truthfulness of justice and the rightness of procedure lies fairness as the
place of occasional meeting of justice and procedure. Therefore, procedural justice does not
exist, but justice exists, though it is not procedural, and nor is fairness. Procedure is the only
righteous means of law, but law is not the only righteous means of justice.
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1. JUSTICE IN BRIEF harmony, all the way up to the achievement of harmony,
Justice (iustitia) is the ultimate social and legal value. which is another name for absolute justice. Apart from
It has value because it is a kind of proportionality and this absolute, divine or natural justice, there exists social
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justice, with its derived types (moral, religious, legal),
which is relative viewed in human proportions [1; 2].

A special type is legal justice. It is an important type of
social justice because it is considered synonymous either
with the proportionate or with the equal. It is determined
pursuant to two formal legal models, because of which
we speak about two types of legal justice. The first is
distributive justice (justitia distributiva: “proportional
allocation among all”), which is original, position-
based and prescribes that “the unequal be treated
unequally”. The second is the commutative (justitia
commutativa: “equal allocation among all”), which
relates to the exchange and prescribes that “the equal be
treated equally”. In its narrowest meaning, legal justice
denotes adapting to law (legal justice /justitia legali/).
We can also speak about court justice (and not only
about fairness) as a special type of the manifestation
of justice where court judgments are the sources of the
law. However, the question what substantive justice is
comprised of cannot be answered with any of the like
models, but with the oldest, the antique one, that it is
just to serve the common good [3, p. 122]. For example,
the most recent attempts to determine solidarity justice,
according to which more of the common goods should
be allocated to the weak and poor and less to the strong
and rich (the justice of Robin Hood), are not models
of substantive justice as they are presented, but of the
Aristotle’s distributive justice. And it is formal.

Legal justice, being a type of social justice is not
perfect. But nor is the law. As a result, between the
imperfect legal justice and the even more imperfect
law, there always exists a higher or lower tension [4, pp.
675-679]. Justice is easier to feel than to determine or
achieve, because law can never become justice itself. For
this reason, any law is unjust to a certain extent. But it
must not become perverted to achieve injustice. Bearing
this in mind, Cicero determined the purpose of law as
the skill of the right measure in the distribution of the
goods among citizens (Sit ergo in jure civilians hic
finis legitimae atque usitatae in rebus causisque civium
aequabilitatis conservatio). In such a way he refreshed the
older Plato and Aristotle’s idea of achieving the common
good as the greatest accomplishment of substantive
justice. This means that “normal law” must contain at
least “minimum of justice”, which, through general legal
principles, flows into law (as proposed by R. Dworkin).
However, this justice is not procedural either.

2. RAWLS’S AND HOFFE’S UNDERSTANDING
OF PROCEDURAL JUSTICE

When as of the middle of the last century, the interest in
naturally-legal research restored, and then intensified, even
more have grown the contemplations on the types of justice:
international, political, corporate, solidarity, organisational,
transactional, compensational, etc. [5—9], differing from
traditional forms of religious, moral and legal justice.
Moreover, increasingly has grown the support for the
existence of procedural justice envisaged as considerably
broader than legal and court justice.

Such support was accepted with certain relief in the
positivist-oriented jurisprudence in the West. It can be
considered a belated response to the revival of naturally-
legal teachings in the second half of the 20th century. It
is odd that procedural justice is also advocated for by
the writers belonging to the opposite orientation. Such
support can be regarded as an exaggerated response by
the members of the naturally-legal jurisprudence. But
the relief of the former and the support of the latter are
neither appropriate nor useful because procedural justice
is non-existent. They are just the thought constructs and
experiments in legal philosophy and theory.

The most famous advocates of the teachings of the
existence of procedural justice are John Rawls and Otfried
Hoffe. In addition to these, other writers, mostly the
Anglo-Saxon (L. Fuller, H. Hart, R. Dworkin, FE Hayek
or M. Van den Bos) argue in favour of this like teaching.

As for John Rawls’ teaching of procedural justice,
”the principle of the openness of position”, set forth
in his famous work ”A Theory of Justice” [10, p. 91],
contains the idea of the ideal initial social condition or
social position, as well as the belief that ”all positions”
of individuals in society are not “open” (while some
are though). The latter belief of Rawls shows that
individuals are not even equal when it comes to the
access to opportunities. After all, it is well-known, that
social competition has never been impartial and just,
because it is rigged before its very start. Not even in
Rousseau’s idealised description of the natural state of
man “without competition” is there such a completely
”fair” equality between the “noble savages” — people
are different and therefore unequal. This fact, which
Jean-Jacques Rousseau had already pointed out, Rawls
accepted asevident, butin spite of’it, he still considered as
decisive his idealised vision of the necessary impartiality
with regard to the “equality of opportunity”, and thus
the necessary rightness of individuals in society. It is
only normal that such impartiality and rightness in
individuals with self-awareness can produce but the
sense of personal frustration and injustice [10, p. 93].

Such ”openness of position”, which Rawls departs
from when he speaks about procedural justice, relates
and is further transmitted to all purely procedural
situations in which individuals can find themselves
(starting from the type and the way of using procedural
rules in the determination of the original position of an
individual in a society or an employee in an enterprise,
all the way up to the position of an accused or a witness
in a proceeding before judicial authorities). Moreover,
the absence of the necessary impartiality in social and
legal sense, as well as the resulting rightness as to social
behaviour and the application of legal rules [10, p. 92]
(words which Rawls uses as a kind of mantra) not only
deprive individuals of the results of their exertions,
but take away from them the opportunity to undergo
personal “experience of self-realisation” which is one
of the few ”basic forms of human good” in general. This
way Rawls confirms, perhaps unconsciously, the general
theodicean tragedy of the human being, because all that
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he claims is in favour of the conclusion opposite to his
original premises. This world is really changing due
to the impact of stimulating and acceptable ideas, but
for this world the ideas and conceptions alone are not
enough.

In considering Rawls’s conception of procedural
justice, it can be perceived that the major flaw in his
teaching consists in that social and legal rules through
which we determine the criteria and measurements
for establishing the concept of procedural justice, are
declared to be procedural in advance although they are
not. These are, first and foremost, the rules through
which we determine “the principle of the openness of
position”, as well as the rules which establish the way
of the impartial and righteous execution of procedural
norms, whereas they are substantive although referring
to the way of the conduct of the procedure. This fact
already shows that Rawls’ main premise, contained in
his ”principle of the openness of position”, is virtual and
fictional, as well as Kelsen’s ”pranorm”. This premise
is non-existent and cannot be used as the starting
point for determining procedural justice. As has been
mentioned, the reason is evident: ”the principle of the
openness of position” and ”the principle of fair equality
of opportunity” (as a means to achieve) “equality”, is
substantive and not procedural in its nature. It is related
to substantive rules which determine the way in which
purely procedural social and legal rules will be executed.

The same can be said of Rawls’ “independent
criteria”, i.e. measurements or standards that should
establish procedural justice [10, p. 93]. Nor are
they procedural, but substantive in their character.
They can even be just, but not as the ingredient of
procedural justice. It should be pointed out that such
clear measurements and standards are non-existent —
for which reason they are not clearly determined in
Rawls’ teaching either, nor is there a feasible procedure
that inevitably leads to the righteous outcome, i.e. to
procedural justice. But all this did not prevent Rawls
from arguing that the impartial procedure “transfers”
its impartiality to the righteous, i.e. fair “outcome”.
Therefore, again it is related to his belief that procedural
justice can be achieved.

Rawls also claims that it is not necessary any more
to take account of the infinitely varying circumstances
and constant changes of the relative positions of certain
persons, as was once done in civil naturally-legal theories
of the Social Contract, because it is sufficient for the
system (that is referring to the state, and especially to the
legal one) to be righteously set up (”structured”). As if
the system could do what nature fails. On that occasion,
he also ignored that Jean-Jacques Rousseau and John
Locke derived the establishment of the state and legal
system from the natural and social state, and not the
natural and social state from the one and same state and
legal system. As has been mentioned above, neither in
this construct or simulacrum of the original state, as
well as in the subsequent social status, are individuals
equal [10, p. 119]. Instead of this road map, Rawls

arranges conditions (which he himself lays down in
advance) into the artificially created virtual concept of
the ”original position” [11]. By claiming that it is wrong
to focus attention on the varying relative positions of
individuals and by expecting that any such change is just
per se, Rawls himself challenges his own initial premise
and admits that it is fictional, that it is also related to
the construct and the simulacrum. Similar problems at
the time made Ronald Dworkin develop his political
theory of law that came after his legal theory (which
could not answer the ultimate legal questions, which
was the task he set upon himself) [12; 13]. Neither in
the latter, the political, did Dworkin succeed in finding
the criteria and standards for the flow of natural law into
positive law. Instead, he only managed to set forth the
guidelines, and similarly did Rawls when he spoke of
procedural justice.

Rawls’s teaching of the “principle of the openness
of position” and the existence of the “independent
criteria”, is obviously the matter of his personal belief.
However, this is the case with Rawls’s conception of
perfect and imperfect procedural justice, too. In other
words, it is not possible to determine a procedure which
provides a desired result with certainty in the sense of
the achievement of procedural justice, especially not
automatically. This is acknowledged by Rawls himself,
who is right when he says that perfect procedural justice
does not exist, but is wrong when he claims the opposite
of imperfect procedural justice, because procedural
justice does not exist at all [10, p. 90—95]. Both of them
are chimaeras. Justice is not a chimaera, and nor is it
procedural.

When it comes to the teaching of Otfried Hoffe,
which is set forth in his book Justice: Philosophical
Introduction [14], first it should be noted that Hoffe
begins his presentation of procedural justice with the
statement that for the legally binding decisions ”defined
procedures are necessary”. This is not under dispute,
but something else is open to dispute though: his claim
that these procedures are “based on the principles of
justice” (e.g. What does the procedure of tax payment
by citizens have to do with the principles of justice?
One who claims it, has to concede that any state which
levies taxes on its citizens is just or at least based on the
principles of justice) [14, p. 47].

Open to dispute is also the following Hoffe’s
statement. He says that when it has to do with the
procedure, it is not directly related to the contents or the
results, but to the jurisdictions, terms and forms, which
are not the purpose in themselves but produce that
general readiness for the acceptance of the decisions of
the legislator that are not yet determined in terms of the
content (here Huffe confuses readiness of the citizens
to have the legislator with their readiness to accept the
legislator’s ”pig in a poke”, in the form of any future law
whose content cannot be acquainted with in advance).
Also, proceeds Huffe, procedures must be open to the
needs and interests of those whom they concern (this
only in case that the respective subjects are telepaths
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when it has to do with future laws — subsequent
acquaintance with such laws, which have already been
adopted, is harmful for citizens and dangerous). In
addition, adds Huffe, the procedures themselves must
be such that they can be learned (why and who from?),
and, besides, they must rely on the previous givens
which are, on their part, also fair — which, at least, are
not inconsistent with substantive justice [14, p. 47].

In addition, Hoffe distinguishes three types of
procedural justice, unlike Rawls who contents himself
with its two types. Itisrelated to ”pure”, ”imperfect” and
”perfect” procedural justice. Only “pure” procedural
justice is something more than ”“mere subsidiary
legitimacy”, which Hoffe links with “imperfect justice
... which prevails in the law and the state”. He has failed
to observe that “imperfect justice” is of the "wooden
iron” type. One way or the other, not even Hoffe’s
imperfect justice (for which he himself admits that it
is prevailing in the law and the state) can be deprived
of the righteously executed procedure, impartiality, etc.
[14, p. 48]. Otherwise, the following saying of Ulpian
would hold true: Quod principles placuit, legis habet
vigorem.

Hoffe claims that “pure” justice “lies in the
procedure itself, while of the criterion for the just result,
which would be independent from the procedure,
can be no mention” [14, p. 48]. He thus derives the
concept of justice from procedural norms and claims
that procedural justice can be derived from itself alone,
from its own measurements, which cannot in advance
provide a just result (which is his original "uroboros”).
This way he relativises justice, as does Michael Walzer,
and allows for the just to be considered also that what is
unjust [15, p. 16]. It is only that Walzer derives justice
from the changeability of social conditions and the
respective cultural milieu of a society, while Hoffe does
it directly from procedural rules that need not provide a
just result in the form of legal or court justice or fairness.
Besides, Hoffe fails to explain why procedural rules are
just at all, except that he considers them such. If the
belief is an argument in philosophy, this is not the case
in science.

Two other types of procedural justice are achieved
”through the procedure”. In so-called ”perfect”
procedural justice there is a kind of an independent
measurement for a fair result, as well as a procedure
through which this result is achieved with approximate
certainty. Thereafter Hoffe gives an example of the equal
division of the pie, which refers to commutative and
not to the procedural justice. He failed to note that it
is important for (commutative, not procedural) justice,
that the parts are equal, and not the way in which and
by which means is the cake cut into equal parts (which,
presumably, should apply to a non-existent procedural
justice) [14, p. 16]. Also, Hoffe claims, when it comes
to ”imperfect procedural justice” then, too, “for the
just result there exists an independent criterion”. Hoffe
illustrates it by the example taken from criminal law
and claims that criminal procedural justice is achieved

when all real culprits, but only they, are punished in
proportion to their guilt. But such an independent
criterion does not exist. And nor does the legal system
which faultlessly punishes only the culprits. By this
example Hoffe challenges his own self: firstly, because
he confuses substantive rules with the procedural, and
secondly, because he confuses a just outcome (that only
the culprits are punished) with a righteously conducted
procedure (which renders possible, or impossible,
the achievement of such just objective in the form of
court fairness). This is realized by Hoffe himself, when
he admits that it is obvious that there is no procedure
which excludes judicial misconceptions and which
prevents the punishment of the innocent, as well as the
non-punishment of the culprits, too severe or too mild.
It is clear that such relative justice is neither legal nor
procedural.

Attention should also be drawn to the fact that Huffe
does not make a clear distinction between procedural
justice [14, p. 49] (which does not exist) and the right
to a fair trial (which exists) [16]. He, indeed, states
quotations ”Listen to the other side” (Audiatur et altera
pars), and ”No one should be a judge in his own cause”
(Nemo ex judex in causa sui), but ignores the fact that
the right to a fair trial is the collective designation of a
set of substantive rules and recommendations referring
to the conduct of investigation and judicial procedure,
and not a set of formal procedural rules that are
classified under procedural justice. Also, he ignores that
the right to a fair trial refers to the protection of rights of
people in all stages of the proceedings before the court
or other state authorities, as well as that it is concerned
with substantive rather than the procedural rules. This
is confirmed by the most important international
documents in which it is clearly set forth that this right
is the fundamental human right and that it is one of
the generally applicable principles. As such, it cannot
be only procedural in its nature. For example, the right
to a fair trial is enshrined in The Universal Declaration
of Human Rights, The International Covenant on Civil
and Political Rights, The UN General Assembly, The
European Convention on Human Rights and other
similar international treaties, and even in the norms
of the customary international law. All the documents,
especially in Article 6 of The European Convention
on Human Rights, determine international standards
referring to a fair trial. Their determination and
development are based on the idea that when human
rights are not respected in a police station, interrogation
room, in detention, court or prison cell, then the
authorities obviously do not perform their duties.
Apparently, these rules are inspired by justice, and
perhaps they are even just, but they are not procedural.

Finally, Hoffe concludes that one should take
account of the fair and equal treatment of the parties,
that one should keep in mind the objective and
subjective independence of judges, the publicity of
proceedings, legal remedies, the prescribed time frame
of proceedings, etc. for without legal security, which
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they serve, there is no real justice either. But not even
then is it about procedural justice, but about rules that
should ensure a fair trial [16, p. 34—65; 17, p. 534].
Their primary objective is not justice, but legal security.

3. TRUTHFULNESS AND RIGHTNESS

As has been mentioned earlier, the aim of this work
is not to support the idea of the existence of procedural
justice, upheld by John Rawls, Otfried Hoffe and other
writers, but to challenge it. This will be shown by
referring to the obvious: that justice is synonymous with
truth, and not with impartiality and rightness on which
the authors wrongly based their notion of procedural
justice.

That justice should be derived from nature, i.e.
truthfulness, is confirmed by numerous writers who
derive the concept of justice from nature itself, from
the ancient to the contemporary ones. This applies to
Serbs, too, for whom justice has always been derived
from that what “is”, what is natural and truthful. Justice
is the “foundation of everything” (St. Sava). It is the
truth because “just is only that what is truthful” (Dositej
Obradovi¢). Otherwise, it must be hard to believe in any
authority as truth, instead in truth as the only authority.

Such traditional metaphysical point of view is not
shared by all writers. For example, according to Peter
Koller justice is the most important part of morality,
because its standards do not express only what is good or
evil but also what is right and wrong in our relationships
with other people. This means that the concept of
justice, which is traditionally derived from truthfulness,
is expanded by Koller through the introduction of
the concept of rightness in the ethical and not in the
positivist sense [18, p. 8, 11]. Other writers, especially
in the field of social sciences, take it “for granted“ that
procedural justice exists and multiply that construct
to make up different simulacra, i.e. different types of
procedural justice, which are also non-existent (for
example, criminal procedural justice, and why not
civil procedural justice, too, administrative procedural
justice, etc.).

It is perhaps for this reason that it is the right
moment to set forth a number of observations about
the relationship between truthfulness and rightness in
general (that exists), and about the relationship between
justice and procedural justice (which does not exist).

First of all, procedural legal rules can provide only
rightness in the sense of properness, predictability
and reliability (for example, in accordance with the
application of substantive rules of impartiality and
fairness /fair play), but cannot provide truthfulness and
justice. Rightness is proper administering. Something
is done righteously because it has been administered in
a proper, systematic and expert way, and not because
it is true or just. Herein truthfulness appears only as a
possible objective or a desirable result, rather than the
ingredient of the respective procedure which is but the
means of a possible achievement of that desired objective
[19, p. 17—18]. Rightness is particularly significant for

the law, which is righteous when it is suitable for work,
i.e. unrighteous when it is not suitable for work. But, it
is the servant of truthfulness for procedural justice that
can be nothing more than “applicable rightness“. Such
rightness is useful because it can serve as a “reliable
measure” and a “guiding principle® [20, p. 57]. But it
has nothing to do with justice whatsoever, which has its
own purpose (“supra purpose), especially when it is
inspired by mercy.

The same relationship can be considered in a different
and more modern way, from the perspective of natural
sciences, which do not determine truthfulness any more
as the absolute but the relative notion. Today, many
natural philosophers and theoreticians of probability
believe that instead of the terms “truthfulness“ and
“justice” one should use the terms “probability” and
“concreteness”. According to them, we can speak only
of the “degrees of truthfulness“. They incline towards
“different degrees of probability” which tend to finally
become the complete, absolute truth. This means that
the debates about truth in a traditional and absolute
sense should be replaced by the debates in a modern
and relative sense about the “degrees of truthfulness®,
the “degrees of rational belief“ or the “degrees of
probability” (J. M. Keynes) [21, pp. 71-78]. In line
with this, truth is not considered only the relative,
but also the unachievable value, except for one case
in which it is indeed attainable. This is the case when
truth is realised (established and confirmed, no matter
what exactly it means). Until then we can speak only
about the “degrees of truthfulness“ (H. Reichenbach,
H. Jefferies, K. Popper) [22, 23, 24] expressed in the
form of “scaled certainty® that something is true. At the
opposite end of the same scale there is “wrongness®.
Therefore, when we claim that something is true, the
afore-mentioned writers believe, then we only say that
we personally assume that something is true. And we
can never claim that something is really absolutely true,
except for the abovesaid exception. For this reason
these writers suggest “suitability for work® as the basic
researcher’s guiding principle, and not truthfulness of
the obtained evidence which in the long run belongs to
our referential system (L. Wittgenstein) [25].

The briefly presented beliefs about truth and justice
in natural sciences are added with new descriptive
approaches of the scientists from different social areas.
They, too, focus more on the individual perception of
truth and justice, therefore, on that what individuals
regard as just, and less on the definitive or truthful
abstract metatheoretical determination of justice. For
example, some writers direct their study to the research
of justice and rightness in the areas of social exchange,
contracting, purchasing, etc. that is, in business relations
in general (J. Greenberg) while others deal with justice
from the standpoint of the possession of wealth and social
power (R. Nozick), education opportunities, availability
of medical care (F. d’Agostino). There are also works on
the nature of organisational justice, the process of fair
judgment in organisations (R. Korpanzano, B. Ambrose)
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or the forms of control in the organisation (R. Shapiro,
E. Brett). Further are examined the effects of justice as to
the consequences of righteous or unrighteous treatment
in the workplace (M. Van den Bos, G. Conlon). Finally,
the issues of the determination of justice in international
relations are revived (R. J. Bies). What a quantity of the
accumulated maculatura. It seems that this quantity
and not its quality has in natural and social sciences
given impetus to the authors in legal sciences to ever
more often and with an increasing persistence advocate
for the existence of procedural justice (for example, in
the case of “norms and procedures of the allocation of
goods®) [26, p. 169—176].

Be that as it may, what applies to truth, should also
be applied to justice. Yet, the claim about justice as the
unachievable value, as well as the claim about truth as
the unattainable value is not acceptable, because truth
is nonetheless bound to be found out and justice flows
into positive law, i.e. it is occasionally embodied in it in
the form of fairness. This renders possible to conclude
that justice nonetheless exists (as does truth, and not
only in the perfective, as something that is achieved or
reached), therefore, not only in the way as proposed by
contemporary writers. Moreover, one cannot consider
truthful the claim that justice is relative in the sense
of scaling. Here it is rather related to the degree of the
realisation of efforts (successfulness) to achieve justice.
Besides, it is arguable whether relative justice can be just
at all. If nothing else, it is for certain that there exists an
immutable conception of justice which motivates man
to achieve it, in which he succeeds now and then, despite
being so “fortunately shaped that there is no accurate
measurement of truthfulness, but on account of this he
has “more exquisite measurements of inaccuracy“. Man
is not only a rational, but also an intuitive being. Thus
can be explained why there are so many misconceptions
about truth, justice and its types [27, p. 72]. Justice is a
glorious idea which consists of divine ingredients in us.

Perhaps pointing out that truthfulness and rightness
do not coincide, although they are determined in absolute
or relative sense, is more important than considering
the relationship between truthfulness and rightness.
Something that is truthful need not be righteous from
the procedural point of view (for example, when the
court establishes substantive truth, but on account of
the unrighteous conduct of the rules of procedure must
acquit the culprit). And conversely, what is righteous need
not be truthful (for example, when the rules of procedure
are conducted righteously but the result is not truthful
on account of erroneously established substantive truth).
Obviously, it is related to the relationship between the
objective (truthfulness, justice or fairness) and the means
(rightness, properness, predictability, correctness, i.e.
solidity of the conducted procedure). This relationship
shows that rightness is primarily the means of impartial
application of the law, and only then and in the second-
class the means of the possible achievement of fairness
in the law. Also, the above-mentioned relationship
shows that only the substantive legal rules can be just,

while this cannot be the case with the procedural rules
(for example, the rule that the procedural rules are to
be impartially and fairly applied belong to substantive
law and only this rule in this example can be regarded
as just, while the procedural rules themselves cannot be
regarded as such because for them it is enough only to be
righteously conducted, and that in compliance with the
aforementioned substantive rule).

The consideration of the relationship of truthfulness
and rightness in the example of actually existing justice and
actually non-existent procedural justice gives rise to yet
another important question, and that is the question of the
relationship between material (substantive) law and formal
(procedural) law [17]. The former relates to the general
legal norms that are classified according to their content,
and the latter to the general legal norms that are classified
according to their form. But this division, too, is “to a large
extent artificial, as are the previous divisions, because it
is not always easy to determine whether a certain norm
belongs to substantive law or formal law* [17, p. 220].
That it indeed relates to artificial and unreliable division is
shown by the set forth teachings of Rawls and Hdffe, but
also that of Koller, in which the rules of substantive law
relating to the application of purely procedural rules, are
classified under procedural rules. In other words, because
it is rendered impossible to clearly and fully delineate
between one and another, the proponents of procedural
justice declare substantive rules relating to procedure the
procedural, and all that only to construct the concept of
procedural justice. Neither of this can be accepted because,
for instance, the rule of impartiality and the rule of fairness
require that only procedural rules are righteously applied.
These rules, and others, too, determine the way of conduct
of purely procedural rules. It is not the same to relate to
something and to be something. For this reason, they
belong to substantive law.

Be that as it may, the relationship between substantive
law and formal law shows that rightness, and hence so-
called procedural justice, is but the means of the application
of the law. Moreover, it shows that only substantive
legal rules can be just, while it cannot be the case with
procedural rules. This allows for concluding something
else: truthfulness is the synonym for justice, and rightness
is the synonym for the procedures which per se are not
or do not have to be righteous, and even less truthful in
the sense of justice. Therefore, rightness cannot be the
synonym for justice and so-called procedural justice.

In yet a deeper shade lies the question of the
relationship between natural law and positive law. It
seems that insistence on the existence of procedural
justice can be regarded as the belated response of the
members of positivist jurisprudence. Strange enough,
that the existence of procedural justice is also advocated
by the writers who have originally belonged to the
direction of naturally-legal jurisprudence. Particularly,
the proponents of positivist legal beliefs insist on the
differentiation between positive law and natural law
and between justice as truthfulness and rightness as
properness. Such an approach could be called scientific,
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and not philosophical. It requires from the jurists realists-
positivists to take an objective, value-based and ethically
neutral attitude with respect to the law, as the norm,
particularly procedural, need not be linked with any
one system of social and legal values (for example, the
achievement of common good, the realisation of justice,
the protection of human liberties, etc.). The fact that
they have deviated from such value-based and ethical
neutrality shows also that the same jurists-positivists ever
more often consider that the measurement of justice
is the fact that the norm has been righteously applied,
exactly according to the established procedure, as well as
that only this is enough for positive law to be regarded as
just. Such claim cannot be accepted if one bears in mind
that positivists derive the law in a “bottom-up“ manner
(as has recently often been the case with the members
of the Anglo-Saxon jurisprudence direction), as well
as that it is based only on the world of physical reality,
instead of the world of metaphysical reality, because
the law is simultaneously the realistic and the idealistic
phenomenon. They wrongly identify the world of physical
reality with the world of legal reality (which is a kind of
“surreality®, metareality), while the purely legal world of
ideas (the world of the meta-metalegal reality) is excluded
from their consideration. Despite these decisive flaws,
they still, because of the alleged justice of procedural
rules, readily regard positive law itself as just. And it is
exactly this legal metaworld and the meta-metalegal
world (or “world 2“ and “world 3 as they are called by K.
Popper), which jurists-positivists dispute and reject, that
show that within the law as the metaworld there exist two
separate worlds, i.e. it has two special models: the legal
world of rules (the metaworld of the substantive rules)
and the legal world of the meta-metarules (the world of
the procedural rules). The former regulates the content of
legal communication, and the latter establishes the order
of righteous conduct of legal rules and human behavior
under them. If only the righteous conduct of a procedure
could secure the characteristic of justice to positive law,
legal anarchy would begin shortly. Moreover, any order
could be designated as just because of the righteous
application of the law. This also means that the legal
order in which the law is not always applied righteously
could be considered legitimate. Obviously, rightness is
the necessary condition for the application and normal
realisation of the law, but it is not the basis of its justice.

4. FAIRNESS AS THE MEETING PLACE
OF TRUTHFULNESS AND RIGHTNESS

Between justice and procedure resides fairness
as the meeting place and the coinciding of justice as
truthfulness and rightness as properness (reliability,
and correctness, i.e. solidity). This is also indirectly
acknowledged by writers who advocate for procedural
justice, especially those who are trying to find some
kind of support for procedural justice in the rules of
substantive law. Because of this, they consciously confuse
substantive norms with procedural norms. However,
procedural justice is non-existent, while justice exists,

though it is not procedural, and neo is fairness, which
can be considered the operative and applicable form of
justice.

The fact that fairness is the place where truthfulness
and rightness meet and cross one another is shown by
the connection of natural law and positive law which
enables the rules of natural justice to flow into the rules of
positive law. This link renders possible the determination
of fairness in naturally-legal and positively-legal sense.
Fairness “in the naturally-legal sense’ exists when a law
directly refers to natural law in cases related to legal gaps
(when there are no legal provisions referring to particular
cases whose provisions are not envisaged by law or the
judge could not appeal to them as they do not fall under
any one of general norms). On the other hand, fairness
in positively-legal sense has at its disposal its legal
(substantive) and judicial (formal) forms. Legal fairness
in the positively-legal sense renders possible for the legal
norm to be applied in such a way that all the characteristics
of a case are going to be taken into account. Such norms
fall under justice in the law (which requires that petty
theft, embezzlement, fraud out of need, etc. are not
punishable) in contrast to rigid law which does not allow
for taking into account such characteristics. Judicial
fairness in the positively-legal sense exists when concrete
cases, which are embraced by law, are decided in the
spirit of law, i.e. its idea, substance, and not in keeping
with the letter of the law. This usually happens when law
does not embrace all the characteristics of a concrete case
(legal gap case). It is then that judicial fairness enables
the judge to decide the concrete case according to the
rule he himself determines.“ It follows that the law only
through fairness can serve the realisation of the idea of
justice (Aristotle), and not through procedural justice
(Rawls, Hoffe and others). A similar thought is found in
Radbruch’s Philosophy of Law: the law is reality which
has its meaning in the fact that it serves the idea of justice.

Open to dispute is also the place of procedural justice
when compared to legal and court justice. If procedural
justice were really to exist, legal and court justice would
become its types. However, the scope of procedural
justice would not have been exhausted because it would
also have to relate to all other procedural rules adopted
by other social subjects. This shows that procedural
justice is in this sense also ambiguously conceived and
determined, which is not the case with procedural
rules that have to be increasingly more determined and
clearer for their righteous application.

5. CONCLUSION

To claim that procedural justice exists means to
incline towards what is modish in jurisprudence. Jurists-
positivists can gain satisfaction in it, for, after all, positive
law is also just, even if only in the procedural sense. On
the other hand, jurists of naturally-legal orientation,
exaggerating the broadening of the concept of justice,
also make disservice to both themselves and jurists-
positivists. They have started advocating for the existence
of procedural justice, so that at least through which the
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positive law becomes just. They have neglected that
procedural justice is non-existent while justice exists, as
well as that justice is not procedural, and nor is fairness.

The fact that procedural justice does not exist can be
shown by the following statements:

— Justice is synonymous with truthfulness, and not
with rightness upon which the aforementioned writers
build the concept of procedural justice.

— Truthfulness refers to what exists, whereas rightness
relates to proper and accurate conduct of appropriate
procedures.

— Truthfulness and rightness do not coincide, and nor
do justice and law. Something that is truthful need not
be righteous. And vice versa, something that is righteous
need not be truthful.

— The link between truthfulness and rightness shows
that it is connected with the relationship between the
objective (truthfulness, justice and fairness) and the
means (rightness, correctness, accuracy, reliability, etc.
in a word, solidity).

— Procedural justice is often wrongly derived from
the substantive rules referring to procedures that are
thereafter declared procedural (for example, the principle
of impartiality or the principle of fairness requires that
procedural rules are applied righteously and fairly: they
belong to the substantive law and not to the procedural
law because they determine the way of conduct of the
purely procedural rules). To relate to something and to
be something are different things.

— Truthfulness and rightness, i.e. justice and
procedure, occasionally coincide and then they emerge
in the form of fairness.

Ifthe claim that procedural justice exists were accepted,
then Hitler’s Nuremberg race laws could be considered
just only on the account of their being adopted in a legally
righteous way. Or, in a milder case, any righteous and
fair conduct of the rules of procedure in general could be
considered just, while the unrighteous conduct of the same
procedural rules would be legally acceptable, though it
could not be called just in the procedural sense. Obviously,
it is related to the dangerous simulacrum which replaces
the substance of the law with its form (procedure),
truthfulness with rightness, and justice with arbitrariness.

Insistence on the existence of procedural justice can
be considered the belated response of the members of
positivist jurisprudence, as has already been mentioned.
Strange enough, that the existence of procedural justice is
also advocated by the writers who originally belonged to the
direction of naturally-legal jurisprudence. Presumably, both
the former and the latter have the same objective, only for
different reason: to present positive law as just. However, it is
not Rawls’sor Hdffe’s construct any more but a simulacrum of
procedural justice that is readily accepted by jurists-positivists
and supported by jurists of the naturally-legal orientation.

To sum up: procedural justice does not exist, but
justice can be reached through righteous procedures. And
vice versa, justice exists, but it is not procedural, and nor
is fairness. Procedure is the only righteous means of the
law, but the law is not the only righteous means of justice.

References

1. Aristotle (translation) Nicomachean Ethics.
Belgrade, 1970 [in Serbian].

2. Holbach P. The System of Nature (translation).
Belgrade, 1950 [in Serbian].

3. Kelsen H. Elements of the theory of legal norms.
Late selected files (translation). Beograd — Podgorica,
2003 [in Serbian].

4. Zivanovi¢ T. System of synthetic philosophy of law,
11, Belgrade, 1959 [in Serbian].

5. Di George R. T. Business Ethics (translation).
Belgrade, 2003 [in Serbian].

6. Nozick R. Anarchy, State, Utopia. Zagreb, 2003
[in Serbian].

7. Sovily B. The Path through the law to justice.
Petrovaradin, 2004 [in Serbian].

8. Vuckovi¢ Z. Business and morale, 2006 [in English]

9. Kant 1. Foundations of the Metaphysics of Morals.
Belgrade, 2008 [in Serbian]

10. Rawls J. A Theory of Justice (translation). Belgrade —
Podgorica, 1998 [in Serbian].

11. Glinti¢ T. Book Talk of J. Rawls's Theory of Justice.
Belgrade — Podgorica, 1998 [in Serbian].

12. Dworkin R. The Empire of the Law (translation).
Belgrade, 2003 [in Serbian].

13. Dworkin R. Understanding the law seriously
(translation). Zagreb, 2003 [in Serbian].

14. Hoffe O. Justice: Philosophical Introduction
(translation). Novi Sad, 1998 [in Serbian].

15. Walzer M. Spheres of Justice (translation).
Belgrade, 2000 [in Serbian].

16. Mole N., Harby C. Right to a fair trial. Guide for
the application of Article 6 of The European Convention
on Human Rights (translation). Belgrade, 2003 [in Serbian].

17. Mitrovi¢ D. M., Theory of State and Law. Beograd,
2010 [in Serbian].

18. Koller P. «On social justice» (translation). Anali
Pravnog fakulteta u Beogradu, Belgrade, 2005, no. 1
[in Serbian].

19. Jeftreys H. Theory of Probability. Oxford University
Press, 1948 [in English].

20. Ros A. Law and Justice (translation). Belgrade —
Podgorica, 1996 [in Serbian].

21. Keynes J. M. A Treatise of Probability. London,
1957 [in English].

22. Reichenbach H. The Rise of Scientific Philosophy.
Un. of California Press, Berkeley, 1968 [in English].

23. Jeffris H. Theory of Probability. Oxford, 1948
[in English].

24. Popper K. Quest without end.
autobiography. Belgrade, 1991 [in Serbian].

25. Wittgenstein L. On certainty (translation). Novi
Sad, 1988 [in Serbian].

26. Ratkovi¢ Njegovan B. Justice and business. Business
School, Novi Sad, 2015 [in Serbian].

27. Pascal B. Thoughts (translation). Belgrade, 1988
[in Serbian].

Intellectual



Mitrovié Dragan M. Why procedural justice does not exist 15

Jlpacan M. Mumpoeuu *
IMOYEMY ITPOLIECCYAJIBHOI'O ITPABA HE CYIHIIECTBYET**

C cepeauHbl MPOIIIOrO BeKa MHTEPEC K €CTECTBEHHO-IIPABOBBIM MCCJIEIOBAHUSIM
OBLT BOCCTAHOBJICH, a 3aTeM aKTUBU3MPOBaH. B TO BpeMsI ITOSIBIUINCH HOBBIC KOHIICTIIINH,
MIPOIAraHANPYIOIINE CYIIECTBOBAHNE PA3IMIHBIX TUIIOB IIPaBOCYIUs (KOPIIOpAaTUBHOE,
COJIMIAPHO OTBETCTBEHHOE, OPraHU3aLIMOHHOE, MEXIyHAPOAHOE U T. 11.), BKJItOYas Tak-
Xe U mpolieccyanbHoe rpaBo. Hanbosee u3aBeCTHBIMU CTOPOHHUKAMU KOHLICTIWMA CyIlie-
CTBOBaHMSI IpoLieccyanbHOM crpaBemmBoctu 0butn Jxx. Poyns u O. Xéddode, a mosnHee
JI. ®ynnep, I. Xapt, P. IBopkun, I1. Komnep, M. Ban nen boc u npyrue.

OnHaKo LIeJTbI0 3TOM CTaThy SIBISIETCS HE TIOIEPXKaTh UIC0 O CYIIECTBOBAHUM IPOLIECCY-
TBHOTO MPaBOCYANSI, MPEIOKEHHYIO BBIIICYTIOMSIHYTHIMUA aBTOPaMU, a CKOPEe OCTIOPUTD €e.
D10 OYIeT TOKA3aHO CO CCHUIKOM Ha OYEBUIHOE: CITPABELIMBOCTD SBIISICTCS] CHHOHMMOM HCTH-
HEI, a HE C PaBIILHOCTH, Ha KOTOPOI BHIIECYTIOMSIHYTBIC aBTOPBI pa3padaThIBAOT KOHIICIIIIIIO
TpolieccyaibHOM cripaBeqMBOCcTU. MIcTHHA CBsI3aHa C TeM, UTO CYIIIECTBYET, U C PaBUIBHOCTBIO
HaIyIeXKalero ¥ TO4HOrO BhITOJHEHUSI COOTBETCTBYIOIIMX ITpoLieayp. B MpoTMBHOM ciyyae co3-
JTAHKE TIPOLIECCYaTBHOTO TPABOCYAMS HA CaMOM JeJie OBUIO ObI CBOECTO poma IPOTUBOPEUNEM
B CBOE OCHOBE, BOHUKAIOLLIMM U3-3a MyTAHULIBI MEXY ITPABOCYIUEM U MPOLICTYPOIL.

OTU IBa TEPMUHA CBSI3aHbI, HO HE MOXOXM APYT Ha JIpyra, MOCKOJbKY CIIpaBedIu -
BOCTb U MPaBUJILHOCTb HE COBITAaJal0T, paBHO KaK MpaBocyaue 1 3akKoH. To, 4To npaBau-
BO, MOXET He OBITh MpaBeTHBIM. 1 HA000pOT, MpaBeTHOCTb MOXKET HEe OBITh ITPaBINBOMA.
[To-BuamMoOMY, 3TO CBSI3aHO C OTHOIIICHHEM MEXXIY 0ObeKTUBHBIM (IIPaBINBOCTD, CIIpa-
BEIJIMBOCThb) U CpeacTBaMu (MPaBUJIbHOCTb, TOYHOCTh, HAAEXKHOCTh U T. I. — OJHUM
CJIOBOM, MPOYHOCTH). DTa B3aMMOCBSI3b MEXy MTPaBAMBOCTbIO U MPABOTOI ONpeae/sieT
MpaBOTY MPEX/E BCEro KaK CPeACTBO HaAIeXallero MpMMEHEHMS 3aKOHA 1 TOJILKO TO-
cJie 3TOro KakK CpeacTBO BO3MOXHOTO TOCTUXKEHUS CIIPaBEIJIMBOCTU B 3aKOHOAATEb-
ctBe. O cripaBelJIMBOCTH MPU 3TOM HeJib3sl TOBOPUTh. BhIIeynOMSIHYTasi B3aMMOCBSI3b
MoKa3bIBaeT APYroe: TOJbKO MaTepuasbHbIe TPaBOBbIe HOPMbI MOTYT OBITh CIIpaBEeJIM -
BBIMH, B TO BpeMSI KaK 3TO MOXET HE MMETh MECTa B OTHOIICHUH ITPOLICAYPHBIX ITPaBIII.

PaccMoTpeHne B3aMMOCBS3M IPABOUBOCTH M IIPABWIHLHOCTU HAa IpuMepe (haKTH-
YeCKHU CYIIECTBYIOIIETO MpaBocyaus U (paKTUYECKU HE CYLIECTBYIONIETO MPoLeccyalb-
HOro MpaBOCYAMSI YKa3bIBACT €llleé Ha OJHY BaXXHYIO MPOOJEeMY: B3aMMOCBSI3b MEXIY
MaTepHaIbHBIMUA U OQUIIHAIBHBIMU (TIPOIIeCCYaAIbHBIMK) IIPABOBBIMU HOpMaMu. I1o-
CKOJIbKY HEBO3MOXHO MX YETKO M IIOJIHO Pa3rpaHMYMTh, TAKUM 00pa3oM, SIBIISIIOTCS
CYLIECTBEHHBIMU TMpaBMJIa, Kacaloluecs MpoLeayp, 3asBAeHHbIX MPOLeCCyalbHbIMU,
M BCEro TOro, 4To TOJIbKO MpUOOpeTaeT MO3UTUBHBIN Opeosl MpaBoCcydus. DTO HE MO-
KET CUMTAThCS MPABUIIBHBIM, ITOCKOJIBKY, HallpUMEp, IMPUHIIAI OCCIIPUCTPACTHOCTH
WIM TIPUHLUI CIPAaBEIIMBOCTH, KOTOPbIE OLIMOOYHO CUMTAIOTCS IPOLIECCyaIbHbIMU,
B J€MCTBUTEIBHOCTY OTHOCSITCSI K MaTepuaJbHOMY IpaBy.

B ewue 6oJiee ri1ydboKoOI TEHU JEXKUT BOMPOC O B3aMMOCBSI3U MEXIY €CTeCTBEHHBIM
¥ TIO3UTUBHBIM ITpaBoM. [loxoxe, 94TO oTCTamBaHME CYIIECTBOBAHUS IPOIIECCYATbHO-
TO TIPABOCYINSI MOXHO CUMTAThH 3aIO3TAIBIM OTBETOM CTOPOHHUKOB ITO3UTHUBHUCTCKOM
opuUCTIpyaeHIIMU. JJoOCTaTOYHO CTPaHHO, YTO CYIIECTBOBaHUE MPOLECCYaAIbHOM CIipa-
BEIJIMBOCTU TpoNaraHaAUpyeTcsl ydeHbIMU, KOTOpPbIe TIEPBOHAYAIbHO MPUHAMJIEXKAIN K
HaITpaBJICHUIO €CTeCTBEHHO-IIPAaBOBO IopucIpyaeHIMY. [Toxoxe, 9T0 1 IIepBbIe, 1 I10-
CIIeTHUE CTPEMSITCSI TTI0KAa3aTh ITO3UTUBHBIN 3aKOH KaK CITPaBeIIMBHIA. TOJBKO B 3TOM
cllyyae 9TO He KOHCTPYKIMS, a CUMYJISIKP. TpyaHO MOBEPUTH B KaKyl0-T10O0 BIACTh Kak
WCTUHY BMECTO UCTUHBI KaK €IMHCTBEHHOI'O aBTOPUTETA.

ITosToMy mpolieccyaibHOTO MPaBOCYAUsI HE CYILIECTBYET, HO caMO MPaBOCYIUE CY-
IIECTBYET, XOTSI IIPU 3TOM OHO HE SIBJISIETCS IIPOIIECCYaIbHBIM M CITpaBeTuBBIM. I1po-
leaypa — €IMHCTBEHHOE IpaBeJHOe CPEJCTBO IpaBa, HO 3aKOH — HE €IWHCTBEHHOE
CIpaBeJIUBOE CPEICTBO MPABOCY NS,

Karouesnte caosa: CripaBelIUBOCTD, IIPAaBINBOCTD, IIPaBOTA, IIPOIIECCYATbHOE IIPaBo,
MPOLECCYaTbHOE MTPaBOCYAKE.

* Mumposuy Jlpaecan M. (draganm@ius.bg.ac.rs), Ph.D., mpodeccop ¢dakynsrera mnpasa, YHusepcurter benrpana,
11000, Cepbust, benrpan, 6yabBap KopoJisg AjlekcaHapa, 67.
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