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BAHKPOTCTBO ®U3NYECKUX JINII B P®: BO3MO2KHBIE ITPOBJIEMbI
HNPUMEHEHUA ITPABOBBIX HOPM U IIYTU UX PEHNIEHUA

B craTthe paccmaTpuBaeTcs mpoleaypa 0aHKpOTCTBa (pU3U-
YeCKUX JNI, npeaycMoTrpenHas MenepanbHbIM 3aKoHOM «O He-
COCTOSITENLHOCTU (6AHKPOTCTBE)» M OTAEIBHBIMU 3aKOHOIATEb-
HeIME akTaMu Poccuiickoit Denmepallnii B 4aCTH PETYIMPOBAHMUS
MpoLeayp, IPUMEHSIEMbIX B OTHOIIEHUM IpakiaHMHA-I0KHU-
Ka». O003HaYeHBI MPOOJIEMBI B IIPABOBOM PETYJIMPOBAHNU TIPU-
3HAHUs IpaxkaaHMHA GAHKPOTOM, IIPEII0XEeHbI BO3MOXHBIE ITyTU
pellIeHrs] CJIIOXMBIIUXCS TPOOJEM: €Cl peayim3yeMoe MMYIIe-
CTBO JOJDKHUKA SIBISIETCS €OUHCTBEHHBIM KUJIbEM; €CJIM Heo0-
XOOWM BBEIe3N 3a Tpenenbl PP momkKHWKa-O0aHKpOTa I IPO-
XOXICHMSI JIEUeHUs] WM peabuiInuTaluu.

Karouesnvie caosa: 6aHKpOT, 6AHKPOTCTBO, NODKHUK, KPEAUTOP,
peamu3anys UMyIIECTBa, KPeIUuTOp, TOJKHUK.

Wpes co3gaHus MHCTUTYTa OAaHKPOTCTBA (DU3MYECKMX JIUIL 3apOAUIACh, TI0 MHEHUIO
HEKOTOPBIX TEOPETHUKOB TpaBa M MPaKTUKYIOIINX I0prcToB, eile B 2002 1. [2, c. 2661] ¢
00CYXIeHUST 0 BOBMOXKHOCTH TIEPEHSTD OMNBIT 3apyOesKHBIX CTPaH B OTHOIIICHUM TAHHOTO
IPaBOBOI'0 MHCTUTYTA B POCCUIMCKYIO IIPABOBYIO CCTEMY.

Y10 KacaeTcs oIbITa 3apyOekKHbIX KOJIJIET, TO HaMU IIPY aHa/In3e 3apy0esKHOIro 3aK0-
HOJATeJbCTBA O HECOCTOSTENbHOCTU (0aHKPOTCTBE) IpaxkaaHnnHa Ha npuMmepe CIIA u
I'epmanuu (BbIOOp OBLI OOYCIOBJIEH MX OTHECEHMEM K JBYM pPa3JIMYHBIM IPaBOBBIM
CeMbSIM — POMaHO-TEpPMAHCKON M aHTJIO-CAKCOHCKOI) OBLIO BBISIBJICHO CIICAYIOIICE:
B CIIA perynupoBaHue 0aHKPOTCTBA rpakJaHUHA OCYILECTBISIETCSI COOTBETCTBYIOIIUM
Koaexkcom ot 01.10.1979 r., B 'epmanru — 3aKOHOM O HECOCTOSITEJILHOCTHU OT 5 OKTS0-
pst 1994 r. [6, c. 122]:

— Craryc 6aHKpoTa 3a 4eJ10BeKoM B I'epmannu coxpaHsieTcs B TeueHue 6 jiet, B CILIA —
3HAYUTEJIBbHO J0JblIe, B TeueHue 10 ier;

— OTIMYUTEIbHOM 0COOEHHOCTHIO FePMaHCKOTO OaHKPOTHOTO 3aKOHOIATEILCTBA SIBJISI-
€TCS OCTaBJICHME B COOCTBEHHOCTH JOKHUKA TPEAMETOB POCKOIIN C SIBHBIMU CJIeIaMU
M3HOIIEHHOCTH, YTO He TipeaycMoTpeHo Hu B CIIIA, Hu B PD;

— B I'epMaHuu cyneOHbIE pacxo/ibl BbIILIAUUBAIOTCS U3 CPEICTB (heaepalbHOro O1oIKeTa
1 0AaHKPOTOM Ce0s1 MOXKET IIPU3HATh TOJIBKO CaM IrPakIaHWH,;

Takum oO6pa3oM, OTIMYMS MEXAY AEMCTBUSIMHU 3aKOHA O OAHKPOTCTBE HAa TEPPUTOPUU
CIIA u I'epmaHuu BecbMa 3HAYMTEIbHBIE, IIPU 9TOM HEMELIKas MOAEIb B OOJIbIIEH CTeIe-
HU OTCTauMBaeT MHTEPECHI IrpaxkIaHWHAa Tepe] KpeAUTOpaMU U HarpaBJieHa B MEPBYIO OYe-
penb Ha IIOMOIIb TOJDKHUKY.
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B Poccuu B xone obcykaeHU 1 najibHelIlel 3aKOHOTBOPYECKON 1eSITeIbHOCTH CITyC-
Ts1 TouTu 13 et BHeceHbl u3MeHeHNsT B DenepanbHbIil 3aK0H 0T 26 okTsa0ps 2002 roga
«O HecocTogTembHOCTH (6aHKpOTCTBE)» Ne 127-D3 [1] oT 1 okTs16pst 2015 roma, KOTOphie
Jieraau3oBajyd UHCTUTYT OAaHKPOTCTBA IrpaxxaaHuHa. MI3HayaibHO peluajics Bonpoc o0 oT-
HECEHUU TAHHOMN KaTeropuu Iejl K MOABEIOMCTBEHHOCTHU CYIOB OOIIEH IOPUCIUKIINY,
3aTeM — MEXIy CydaMU OOLIel IPUCAUKIIMU U apOUTpakHbIMU cyaaMu [3], olHAKoO B
HUTOTE paspelleHre BOMTPOCOB 0 OAHKPOTCTBE (PU3NUYECKUX JIUL] ObLIO OTHECEHO K IOpUC-
TUKIIAU CYIOB apOMTPaKHOM BETBU, UTO OTOABMHYJIO ITEPBOHAYATLHBIN CPOK BBEACHMS
paccMaTpuBaeMbIX TMPABOBBIX TMOJOXEHUI B CUIY — C UIOJs Ha okKTs0pb 2015 roxa,
MOCKOJIbKY apOUTpaXkKHbI€ CyIbl ObLIM HE TOTOBBI K MPUHSITUIO TaAKON KaTeropuu Jei K
PacCCMOTPEHHUIO.

st mpoBeaeHMs mpoLieaypbl 0AaHKPOTCTBA B OTHOLLIEHU Y (DU3NYECKOTO JIMLAa HEOOXO0I-
MO COOJTIIOJICHUE CAEAYIOLINX YCIOBUIA:

— 3a[I0JKEHHOCTb 110 00s13aTeIbcTBaM cocTaBiisseT He MeHee 500 Thicssu pyOoJiei;

— 00s13aTeIbCTBA MO YIJIaTe AeHEXHbBIX CPEACTB M0 00s13aTeILCTBAM HE BBITIOJIHSIIOTCS B
TEYEHME TPEeX MECSILIEB CO AHS MOCTYIJIEHHUs MOCIEeIHEro TaTexa o JaHHbIM 00si3aTesb-
ctBaM [1].

ITpouenypa npuzHaHUs UNIECKOIO JUIA HECOCTOSITEIbHBIM B CYJA€OHOM TOpPSIIKE
BBITJISIIUT CJIEIYIOLIMM 00pa3oM:

— W3HAYaJIbHO BBOAUTCS MpOLieaypa PeCTPYKTYpU3alMK 10JIr0B IT'paxk1aHWHA, MPU3BaH-
Hasl TOMOYb rpaXkIaHUHY CIPABUTHCS C UCTIOJTHEHUEM CYLIECTBYIOIINX Y HETO JEHEXKHBIX
00413aTeIbCTB 0e3 MPUCYKISHMSI CTaTyca OaHKPOTa;

— B clIyJae ecJIu Ipolleaypa peCTPYKTYPU3AIMU J0JITa OTKJIOHSIETCS WIM HE TPUHOCUT
0XUIaeMbIX pe3yJIbTaTOB, BBOAUTCS MPOLIECC peann3alii UMYILIECTBa I'paxIaHUHA U IPU-
3HaHME eT0 OaHKPOTOM B YCTAHOBJICHHOM CyAaeOHOM nopsiake [1].

I1pu aHanu3ze peaepabHOroO 3aKOHA ObUIM BBISIBJIEHBI CICAYIOIIME IIPOOJIEMBL: TIEPBYIO
SIBHYIO KOJUITM3MIO BBI3BIBAIOT HOPMbI O pa3Mepe CyMMBbI 3a10JKEHHOCTH, HEOOXOAUMO
JUIS1 IPpU3HaHUsSI (PU3UUECKOTO MO0 I0PUANYECKOTO JIMLa 0aHKPOTOM: JIJISI IOPUANYECKOTO
JIMIIA TaKass CyMMa B HACTOSIIIMIT MOMEHT COCTABJISIET TPUCTA THICSIY pyOIIeii, B TO BpeMs Kak
JUJIS1 MPU3HAHUS 0aHKPOTOM (DM3UYECKOTO JIMlIa HE00X0oIrMMa CyMMa, MpeBbIIIalolas Bbl-
LIeyKa3aHHyIo 1udpy eIBa 1 He B ABa pa3a, — MSAThCOT Thicad pyoseil. TakuM oOpa3oM,
rOCYIapCTBO CTAHOBUTCS Ha ITyTh IPU3HAHUS CPETHECTATUCTUYECKOTO POCCUIACKOTO TpaX-
JlaHWHA anpuopy obJaaaloluM OOJIbIINM KOJIUYECTBOM BO3MOXHOCTEM JIsl TToraleHust
BO3HUKILEN 33J0JKEHHOCTH, B TO BpeMsI KaK B IEMCTBUTEIBHOCTU TAKUMU CITOCOOHOCTSIMU
001a1a10T B OOJIbIIIEH MepPe TOJIbKO IOPUANYSCKUE JIMIIA.

CreIyolIiM CYIIeCTBEHHBIM MITHYCOM BHECEHHBIX B ®3 M3MEHEHMI SIBIIIETCST YpaBHM-
BaHME BCEX KaTEropyil rpakaaH repes 00s13aHHOCThIO OILIaThl YCIYT (hMHAHCOBOTO yIpaB-
JISTIOIIETO 3a CYET COOCTBEHHBIX CPENCTB, TTOCKOJIBKY HE BCE KAaTETOPUM IpakaaH UMEIOT
BO3MOXKHOCTb OILJIaTUTh Takue ycayru. HegaBHo nmosiBuBIIasICSl cyneOHasl MpakTUKa UIeT
Mo IyTU 3aKoHojaTes sl [7], omlHAKO FOBOPUTH O TMOJHOM COOTBETCTBUU PELISHUI cyna
JIAHHOM MPpaBOBOM HOPME IT0KA PAHO.

Taxxke ogHOM U3 BOBMOXHBIX MPAaBOBbIX MPOOJIEM, BbI3BAHHBIX MPUHSTUEM TTPABOBbIX
HOpPM B HBIHeITHel pemakumu D3, MoXeT SIBUTHCS ITOBBILICHUE YPOBHS 0e3pabOTHUIIEI
BCJIEICTBUE TIOSIBIICHUS Y paboTomaTeseit MpeaB3sTOro OTHOIIEHUS M HETOBEPHs K paboT-
HUKaM, TIOJIyYMBILIMM CTaTyC 6aHKPOTa 1, COOTBETCTBEHHO, X YBOJIbHEHUS IMOO HETTPUHSI -
THSI Ha paboTy.

BBeneHue qaHHBIX MOJOXKEHUM B CUTY HUKAK He YIYYIIHMIIO TTOJIOKEHME JIIOACH, B3SIB-
LIKUX UTTOTEUHbIN KPEAUT U OKA3aBILUXCS B MOJOXKEHUN OaHKPOTCTBA — KBapTUpa peaausy-
eTcsl, Jaxe eC/Id 3TO €AMHCTBEHHOE XWIbe rpaKIaH1HA.
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B nynkte 8 cr. 15 ®enmepanbHOro 3akoHa oT 15 aBrycta 1996 roma Ne 114-dD3
«O nopsnke Bbie3na n3 Poccuiickoii @enepanvu u Bbedna B Poccuiickyio @eneparinio» [4]
MIpeayCMOTPEeH BpeMEHHEII 3ampeT Ha Bble3n 13 PD rpaxkmaHaMm, B OTHOIIEHUN KOTOPHIX
BelleTCs JIeJIO O MIPU3HAHUM OAaHKPOTOM, UTO B CIyvasiX, KOIrJa 4yeJoBeK OOJIeH U JIeueHue
€r0 MOXET OBITh OCYLLECTBJIEHO TOJIBKO 32 TPAHULIEH, CO30AET CEPBE3HBIE TPOOIEMBI, U3
paspsiia BOPOC KU3HU U CMEPTHU.

KpomMme Toro, npu usbsATUM UMYILECTBA I'paXJaHMHA, TPU3HAHHOTO OAHKPOTOM, B €r0
COOCTBEHHOCTH OCTaBJISIIOT UMYIIECTBO, HA KOTOPOE HE MOXKET OBITh 00pallleHO B3bICKAaHUE
B riopsiake cT. 446 T'TIK P® [5], uTo co3macT mpobiieMBl B JaTbHEHIIIEH KU3HEACATSIIBHO-
CTU FpaXJaHWHa, KoTaa OyaeT U3bATO MOYTH BCe.

Bo3MOXXHBIME pellleHUsSIMU BBICKA3aHHBIX paHee IMPaBOBBIX IMIPOOJIeM, Ha Halll B3IJISI,
SIBJISIIOTCSI:

— BHeceHue uaMeHeHuit B ¢T. 3 TK B yacTu ycTaHOBJIEHMSI 3alpeTa Ha AUCKPUMUHALIMIO
10 MpU3HAKYy OaHKPOTCTBA pabOTHMKA, HAa YBOJIbHEHNE PaOOTHUKA U HEMIPUHSTHUE rpaxKaa-
HUHa, MPU3HAHHOTO OaHKPOTOM, Ha pabOTy MO MOTUBAM HaJMUMsI y HETO TaKOIo cTaTyca
OaHkpota. Takum 00pa3oM, CHU3UTCS JaTeHTHasl AMCKPUMMHALIUSI CO CTOPOHbBI paboToaa-
TeJsl.

—3aKOHOJATEIbHOE CHUXEHHME CYMMBbI 3a10JKEHHOCTH, HEOOXOAUMOM JIJIs1 MPU3HAHUS
(U3UUECKOTro JIMIIa C MSATUCOT A0 TPEXCOT Thicsad pyosieit. COOTBETCTBEHHO YacTh 2 CTaTbU
213.3 @3 «O HecoCcTOATEIbHOCTH (0AHKPOTCTBE)» HEOOXOAUMO U3JIOXKUTh B CIEAYIONICH
penakuuu: «3asiBJieHUe O MIPU3HAHUU ITpaxkaIaHMHA OaHKPOTOM MPUHKUMAETCsT apOUTPaKHbIM
CYJIOM TIpM YCJIOBUHU, UYTO TpeOOBaHUS K I'paKJaHUHY COCTABJISIIOT HE MEHEe YeM TpUCTa
THICSTY pyOJIeit M yKa3aHHBIE TPEOOBAHMS HE UCIIOJTHEHBI B TEYEHNE TPEX MECSIIEB C IaTh,
KOTa OHU ITOJKHBI OBITh MCIIOJTHEHBI, €CJIM MHOE He MpeaycMOoTpeHo HacTosmnM Deme-
paJIbHbIM 3aKOHOM».

— . 8. cr. 15 ®3 or 15 aBrycra 1996 roma Ne 114-®3 «O mopsimke Bele3da U3
Poccuiickoit @enepanuu 1 Bhe3na B Poccuiickyio denepanuio» MOMOTHUTE ab3ariem:
«B ciygastx, korma BeIe3 3a Tipenensl Poccniickoir Mdeneparivi BO BpeMst IIPOU3BOICTBA TTO
IieJty 0 0aHKPOTCTBE HEOOXOIUM TpakIaHWHY 110 MEIUIIMHCKMM TTOKA3aHMSIM, YTO TIOATBEP-
JKITAeTCsl COOTBETCTBYIOIIMM 00pa30oM, TO 3arpeT Ha Bble3 I 3a Tipeaeisl Poccuiickoit Dene-
palMy CHUMAETCSI 10 COOTBETCTBYIOIIEMY OCHOBAHUIO».

-HEABIDKMMOE MMYILECTBO (KBapTUPHI), HAXOISIIEEeCs B 3aJIore y OaHKa 10 COOTBETCTBY-
I011IeMY JJOTOBOPY, IPU YCJIOBUM TOT'O, UTO 3TO €AMHCTBEHHOE XKUJIbE IPaKAaHUHA, TTPH3HAa-
BaeMoOro 0aHKpPOTOM, He MoJBepraTh peaju3alyy B cUeT yIiaThl 10Jra Ipy YCIOBUU €ro
MOJIHOM 1100 YaCTUYHOM BBIILIATHI B TEUEHME CPOKA, HAa KOTOPBIN 3a Tpaxk IaHMHOM COXpa-
HSIETCS CTaTyC OaHKpOTA.

-BO3JIOXKEHME 00s13aHHOCTH OILIAThI YCIYT (DMHAHCOBOTO YIIPaBJISIOIIEro MpU MpU3Ha-
HUUW HECOCTOSITEIbHBIM JIMIIA M3 MaJ03alMIIEeHHbBIX KATerOpyii rpakaaH Ha TOCYIapCTBO.
B cBsasu ¢ atim 4. 17 cT. 20.6 @3 «O HeCcOCTOITENBHOCTH (6aHKPOTCTBE)» HEOOXOIMMO
W3JIOXKUTD B ciieaytoleit penakiuyu: «ITpy npu3HaHUU HeCOCTOSITEIbHBIM (0aHKPOTOM) JIMLIA,
B 3aKOHHOM ITTOPSIIKE OTHECEHHOTO K OMHOM M3 TaKMX KaTeTOpHUil rpaxkiaH, KaK: pOIUTEN B
MHOTOJIETHBIX CEMBSIX, TpaxklaHe ¢ OrpaHWMYEHHBIMU BO3ZMOXKHOCTSIMU 310POBbSI, JIUIIA MEH-
CHOHHOTI'O BO3pacTa 00s13aHHOCTb YIIaThl BO3HATPaXXIeHUST (PMHAHCOBOMY YIIPABJISIIOLEMY
BO3JIaraeTcs Ha yIIOJTHOMOYEHHBIE OpTaHbl TOCYIapCTBEHHOM BIACTU M OCYILLIECTBIISICTCS U3
cpeacTB (peaepaabHOro OIOIKETa»;

-yCTaHOBUTb MPaBO I'paxkaaHUHA, IPU3HAHHOrO OaHKPOTOM, Ha TOJyYyeHre MoTpedu-
TEJIbCKOI'O KpPeaUTa B pa3Mepe He Oosiee cTa ThICSY pyosIeit Ij1s1 IpUoOpeTeHST HEOOXOMMMO-
ro B MOBCEIHEBHOM XXU3HU UMYIIIECTBA, HA KOTOpOE He OyaeT oOpallieHO B3bICKaHUE;
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Hcxonst u3 BbIIEN3I0XKEHHOTO, MOXKHO 3aKJII0YUTh, UTO CYILIECTBYIOT JOCTaTOUHO CEPb-
€3HbIe HeIOpabOTKY B M3MEHEeHUIX, BHeCeHHBIX B D3 «O HecocToATeIbHOCTH (OaHKPOT-
CTBE€)», KaK CJIeJCTBUE — BO3HUKHOBEHUE MEePEUHs MPaBOBbIX MPoOeM, MyTU pelIeHMUS
KOTOPbIX ObUIM HaMU U3JI0XEHHI [1].
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M.A. Sobenina, V.A. Popchenko*

PERSONAL BANKRUPTCY IN THE RUSSIAN FEDERATION: POSSIBLE
PROBLEMS OF APPLICATION OF LEGAL NORMS AND WAYS
OF THEIR SOLUTION

The article discusses the procedure of personal bankruptcy
envisaged by the Federal Law «On insolvency (bankruptcy) and
separate legislative acts of the Russian Federation regulating the
procedures applied concerning the citizen-the debtor». The authors
consider the problems in the legal regulation of recognition of a
citizen bankrupt and offer possible solutions to the existing problems:
if the debtor's property is the only shelter in case of departure
outside the Russian Federation the debtor bankrupt is required for
treatment or rehabilitation of person with disabilities.

Key words: bankrupt, bankruptcy, debtor, creditor, asset sales.
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