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A.C. Jlykomckaa*

O 3AIIUTE ITPAB HECOBEPIIEHHOJIETHEI'O ITIOTEPIIEBIIEIO,
HE JOCTUT'HIET'O BO3PACTA INECTHAJILIATU JIET,
B OTHOIIEHNU KOTOPOI'O COBEPHIEHO ITPECTYIUVIEHUE
IMPOTHUB I10JIOBOV HEITPUKOCHOBEHHOCTH

B crarbe mcciemyroTcss BOIPOCH! 3allIMTHI IIpaB HECOBEPIIICH-
HOJIETHETO IMOTEPIIEBIIEro, He JOCTUTIIETO BO3pacTa IecTHaaIa-
TH JIET, B OTHOIIEHUM KOTOPOTO COBEPIICHO MPECTYIUICHHUE IIPO-
THB TI0JIOBOM HENMPUKOCHOBEHHOCTH; 00eCIIeYeHIE YIaCTUsI aIBO-
Kara B KauecTBe IPEACTABUTE/IS TAKOTO MOTEPIIEBILETO.

Karoueevte caosa: 3amvra mpaB, IOTEPIICBIINI, HECOBEPIIICH-
HOJICTHAI TIOTEPITeBIINI, 3aKOHHEIN IIPEICTaBUTEIb ITOTEPIIeB-
1IeTO, IPEACTaBUTEIb MOTEPIEBIIETO, aaBOKAT, YTOJOBHOE CYIO-
TTPOU3BOACTBO.

B 2005 r. OOH Obu1u npuHSTH PykoBoasiiye NpUHIMIIBI 110 BOIIPOCaM MPaBOCYIUs
IpHY y4acTUU AETe — >KepTB U CBUAETeNel MpecTyIuieHui [1], KoTopble B 0Te4eCTBEHHOM
HallMOHAJIbHOM 3aKOHOAATEbCTRE JIETJIM B OCHOBY MPU pa3paboTKe HOPM, OIPEAEIISIONINX
MpPaBOBOU CTATyC ACTEU, XKEPTB WIM CBUIETEIEH IIPECTYIICHUIA, B YTOJJOBHOM CYIOIIPOU3-
BOJICTBE.

T'ocymapcTBeHHas 3alluTa IIpaB HECOBEPILISHHOJIETHUX — MCX0s U3 TpeboBaHuii KoH-
crutyuuu PO, ee crareii 7 (yactsb 2), 20 (vacts 1), 21 (yacts 1), 22 (yacts 1) u 38 (vacth 1),
a TakXke MeXXIyHapOTHO-TIPABOBbIX 00s13aTeIbCTB PP — MoKHA B IPUOPUTETHOM TTOPSIIKE
rapaHTUPOBATh UM 3aALLUTY JOCTOMHCTBA TMYHOCTHU, TIpaBa Ha XXU3Hb, NMpaBa Ha CBOOOLY 1
JIMYHYIO HETTPUKOCHOBEHHOCTD, UTO MPEANONATAET, B YACTHOCTHU, HATMUKME 3aKOHOAATE b-
HBIX M€p, UMEIOLIMX 1IeJIbIo obecIieueHre 0e30IIaCHOCTH KaXI0ro pedeHKa Kak HeloCpe-
CTBEHHO OT MPECTYITHBIX MOCSATATEJIbCTB, TAK U OT HEOJIATOMPUSATHOTO BO3IECUCTBUS HA €r0
HPaBCTBEHHOCTb U TICUXMKY, KOTOPOE MOXET CYIIIECTBEHHbIM 00pa30M IMOBJIMSTh Ha pa3BU-
THE €ro JIMYHOCTHU, JaXe He OyIyur BbIPAXKEHHbBIM B KOHKPETHbBIX MPOTUBONPABHBIX JESIHU -
ax [2].

C 1 guBaps 2015 roma Bctynuinu B cuiy uaMeHeHus B cT. 45 YIIK P® [3], cornacHo
KOTOPBIM MO XOAATalCTBY 3aKOHHOTO MPEACTABUTEJISI HECOBEPILIEHHOJIETHETO MOTEPIEBILIE-
ro, He JOCTUTILIEr0 BO3pacTa IIECTHAILIATH JIET, B OTHOILIEHUX KOTOPOTO COBEPILEHO Tpe-
CTYIJIEHWE MPOTHUB MOJ0BOI HEMPUKOCHOBEHHOCTU HECOBEPILIEHHOJIETHETO, YUYacTHe aiBO-
KaTa B KaueCTBE MPEACTaBUTEISI TAKOTO TTOTEPIIEBILIETO O0ECIIEYMBAETCS TO3HABATENIEM, Clle-
JloBaTesieM WK cyaoM. B aToM ciydyae pacxoibl Ha OIUIaTy TpyAa aiBoKaTa KOMIEHCUPYIOT-
cs1 3a cUeT cpeAcTB (hefepaaIbHOro OI0IKeTa.

BeenenHass Hopma sIBJIsIeT cO00 0€3yCI0BHBIN BKJIa B CUCTEMY MEp 10 3allUTe IIpaB
HECOBEPILEHHOJIETHUX MOTEPIEBIIMX, HO BMECTE C TEM BbI3bIBAET MHTEPEC K CYLIIHOCTU
MOJAX0Ja, UCMOJIb30BAHHOTO 3aKOHOATEIEM TIPU €€ pa3paboTKe, KOTOPbIi, MO CyTH, OT-
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rpaHUYMBAET IPECTYTUICHUS IIPOTUB ITOJI0BOI HEITPUKOCHOBEHHOCTH, BBIIEIISIS €T0 U3 YKC-
Jia IPYyTYX BUIIOB HE MEHEE TSDKKUX MPECTYIJICHUI, COBEpIIAaeMbIX B OTHOIIIEHUU HECOBEP-
LLIEHHOJIETHUX JETeH.

Oco00e BHMMaHMe K TPECTYITHBIM MOCSTaTeIbCTBAM Ha MOJIOBYI0 HEIMPUKOCHOBEHHOCTh
HeCOBepILIeHHOJIeTHUX Havaoch ele B 2009 romy, korna 611 mpuHAT DenepanbHbIil 3aKOH
ot 27 utong 2009 r. Ne 215-P3 «O BHeceHMM U3MEHEHMI B YTOJOBHBIM Koxeke Poccuii-
ckoit Menepalilii», KOTOPHIA BBIBOAW CAHKILIMY 34 TIPECTYILICHUS IIPOTUB ITOJIOBOM HETIPU-
KOCHOBEHHOCTH BbIILIe CAHKIIUI 3a yOuiicTBO. CerofHs 3a COBepllIeHNe yOUICTBA MaJIoJIeT-
HEro BO3MOXXHO HaKa3aHMEe B BUJE JUILIEHUsI CBOOOIbI HA CPOK OT BOCbMH /IO IBaLIATH JIET,
a 3a MI3HACUJIOBaHUE MaJIoJIeTHE — B BUE JIUIIIEHUSI CBOOOABI HA CPOK OT ABEHAALIATH A0
JBaILIATH JIeT.

Cratuctuka nokasbiBaeT, uyTo B 2009 romy B Poccuu 66110 3apeructpupoBano 105 805 npe-
CTYILIEHUI, COBEPIIEHHBIX B OTHOIIEHUU HecoBeplueHHoneTHux, B 2010 romy — 97 159.
B 2010 roay xxeprBamu youiiil craay 585 HeCOBEPILIEHHOJIETHUX, OT MPECTYIJIEHUIA TTPOTUB
TMOJIOBOM HEMPUKOCHOBEHHOCTU MocTpanano 2532 pedeHka [4]. ITo naHHBIM YTIOJTHOMOYEH-
Horo 1ipu [Ipesunente P® mo mpaBaM pebeHka, B 2012 T. XXepTBaMHU MIPECTYIICHUIN CTaTn
89183 HecoBeplLIEHHOJIETHUX, IIPU 3TOM 110 CPABHEHUIO C MPEIbIAYIINM I'OI0M COBEPIICHO
Ha 30 % Gosiblile U3HACUIOBAHUI HECOBEPIUEHHOIETHMX U Ha 26 % — HACUILCTBEHHBIX
JIEMCTBUI CEKCyalIbHOIO Xapakrepa [5].

besycnoBHO, mpecTyIieHUs! IPOTUB TTOJIOBO HEMTPUKOCHOBEHHOCTH — 3TO ITyOOKO 0e3-
HPABCTBEHHBIE U OOLLECTBEHHO OINACHBIC MPECTYIUICHUS, HAHOCSIIME HeU3IIaaUuMbIil (u-
3UYECKUI U MOpaJIbHBIN Bpeld XepTBaM, CHUKAIOIIMEe aBTOPUTET BJIACTU B IJ1a3ax oOlle-
CTBa, HO HEJb34 3a0bIBaTh, YTO MHOTHE OPYTrMe€ BUIBI NIPECTYIIEHU, COBEpIIAEMBbIEC B
OTHOIIIEHUHM HECOBEPILIEHHOJICTHNX, He MEHEe OIMacHbI U TaKXKe MMEIOT HEraTUBHBIE T10-
CJICIICTBUSL.

M ecau HecoBeplIeHHOJETHUI MOTEPIEBILINIA, He JOCTUTIIMI BO3pacTa 1eCTHaALaTH
JIeT, HaIIpUMep, CTaJl XKePTBOM MOKYILIEHUS Ha YOUICTBO M €T0 HET B UKUCJIEe TeX KaTeropuii
ymt, KotopbiM D3 «O GecrmaTHOM 1opuandecKoii moMor B PM» [6] oHa ipemocTaBiser-
¢, a TAaKKe HET CPENCTB Ha OIUIaTy YCIYT anBoKaTa, B KOTOPOM OH JICHCTBUTENbHO HYXKIa-
€TCsI, TO €ro IMPaBO Ha 3aIIMUTY MPEACTABIICTCS TMCKPUMUHUPOBAHHBIM OTHOCUTEIHHO
y. 2.1. ct. 45 YIIK P®, 11 370, KOHEYHO, HE BIMCHIBACTCS B UACH U 3aMbICIIbI, OTPAXKEHHbBIE
B HamwmonanbHO¥ cTpaTerum neiictBuii B mHTepecax aereit Ha 2012—2017 ronsl B Poccmii-
ckoit @emeparuu [7], COrIacHO KOTOPOU TOJDKHA OBITH C(POPMUpPOBaHA CHCTEMa, 0OeCTICUH-
Balolllasl pearupoBaHre Ha HapyllIeHKe MpaB KaXa0ro pedeHKa 6e3 KaKoi-11u00 TMCKPUMU-
HaLWU, BKJIIOYast AMAarHOCTUKY CUTYallUM, IIAaHWPOBAHME U TIPUHSATHE HEOOXOTUMOTO KOM-
IUIeKca Mep 110 obecreyeHUIo COOII0AeHS IIpaB peOeHKa U BOCCTAaHOBJIEHUIO HApYILIEHHbBIX
TpaB; MPaBOBOE TIPOCBEIICHNE; TIPEIOCTABICHIE PeaOVTUTALIMOHHOM TTIOMOIIM KasKIOMY pe-
OeHKY, CTaBLLIEMY XKEPTBOU )KeCTOKOro 00pallleHUs WM MPECTYMHbIX MTOCATaTeIbCTB.

Kpome npen o Bkimodernnn B YITIK P® HopMEI, BEIIESIONICH KOHKPETHEIN BUI TIpe-
CTYIUJICHU, MpUBJIeKaeT BHUMaHUE YCJIOBUE O TIPU3HAHUU JIMLIA TOTEPHEeBIIMM He3aMe 11 -
TEJIBHO UMEHHO TTPUMEHUTENBHO K MPECTYIUICHUSIM TIPOTUB TOJIOBOM HEIIPUKOCHOBEHHOC-
TH, COBEPIICHHBIM B OTHOILIEHUM HECOBEPIICHHOJIETHHUX.

CornacHo ct. 42 YIIK P®, norepneBiimM npusHaeTcs PU3NIecKoe U0, KOTOPOMY
MPECTYIICHUEM IIPUIMHEH (pU3NIeCKII, UMYIIeCTBEHHBIN, MOpaIbHEIN Bpen. [1pu sToMm
peleHue o MPU3HAHUY TTOTEePIIeBILIMM MPUHUMAETCST He3aMeIJTUTEIbHO C MOMEHTA BO30YXK-
JIeHUsI yTOJIOBHOTO Jejia U o(hOpMJISIETCS] TOCTAaHOBJIEHUEM TI03HABATe/Isl, CJIe0BaTeNsl, Cy-
IIbY WJIW oTipeneieHreM cyna. Eciu Ha MOMEHT BO30Y:KIEHHS YTOJIOBHOTO JiejIa OTCYTCTBY-
10T CBEIEHUS O JIMIIe, KOTOPOMY IPECTyIUIEHNEM TPUIMHEH Bpel, pellieHUe O TPU3HAHUHT
MOTEPIICBILINM IIPUHUMAETCS He3aMeITUTEeTHO TI0CTIe TIOYUYEeHUS TaHHBIX 00 3TOM JINIIE.
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Xapakrtep U ycJ0BYEe HE3aMEIJIUTEIbHOCTU MPU MPUHSATAM PELLIEHMS O TIPU3HAHUY JIMLIA
MOTePHEBIIUM ITPUMEHUTEIBHO K HECOBEPILIEHHOJETHUM HE MOXET MPUMEHSThCS (hop-
MaJIbHO, 0€3 MOJIHOM ¥ OOCTOSITENIbHOM MPOBEPKU 10 BO30YKIAEHUS YTOJIOBHOTO AeJa, TeM
Oosee, eciiv peub UAET O COBEPLICHUU MPECTYIUIEHUS IPOTUB MOJOBOM HEMMPUKOCHOBEHHO-
CTU HECOBEPLLIEHHOJIETHETO.

B cBs131 ¢ TeM UTO pellieHre 0 BO30YXI€HMU YTOJIOBHOTO JIejia MO TaKOK KaTeropuu AeJl
MPUHUMAETCS 10 pe3yJibTaTaM IPOBOAMMOM MPOBEPKU, B paMKaX KOTOPOl MHBIMU CBeJIE-
HUSIMU TTOAKPETLISIOTCS O0bSICHEHUSI HECOBEPILIEHHOJIETHE X KePTBbI, COOMPAIOTCS TOKa3a-
TeJIbCTBA, UCKJTIOUAIOIIME OTOBOP, KOTOPbIK MOXKET UMETh MECTO C YYETOM €ro BO3PACTHBIX
0COOEHHOCTE; COOMPAIOTCS CBEIEHUST O CAMOM ITOCTPafaBLIeM, €T0 B3AUMOOTHOILICHUSIX;
(GUKCUPYIOTCS Clelbl IPECTYIUIEHUS; PELLIAlOTCS BOMPOCHl KBATU(UKALIMU, TIPU 3TOM MUC-
MOJIB3YIOTCS CIIeLIMAJIbHbIE 3HAHUSI U METOJAMKM BBISIBJIEHUS U PACKPBITUSI JAHHOTO BUIA
MPECTYIUIEHUM KaK OMHOTO U3 CAMbIX JIATEHTHBIX.

PaccMatrpuBast KOHCTPYKIIMIO UCCETYEMOI HOPMbI, TAKXKE BO3HUKAET BOIIPOC O CTaTyce
HECOBEPILIEHHOJIETHETO MOTEPIIEBLIETO.

Hcxons u3 cMbicia HOpMBI, 00€CTIeYeHUE YUaCTHs PEACTABUTENSI HECOBEPILIEHHOIETHE-
ro MOTEePIEBIUIEro, He JOCTUTLIErO BO3pacTa LIECTHAALATU JIET, HEJb3sd B MOJHON Mepe
Ha3BaThb ITPABOM MOCJIEIHETO, MOCKOJbKY OHO CKOPEE SBJSIETCS TTPABOM 3aKOHHOTO IMpe-
CTaBUTEJSI HECOBEPLIEHHOJETHETO MOTEPIEBILIET0, KOTOPhI MOXET X0JaTaiicCTBOBaTh 00
y4acTUHM aJBOKaTa B KauecTBe npeactaButeis. [Tpr aToM xoaaTaiicTBO 3aKOHHOTO TpecTa-
BUTEJIS1 OyIeT UMETh CMbICI U TTPaBOBbIE MOCAEACTBUS B TOM ClIydae, €C/Iv ero 3asBUTEeb
YUYaCTBYET B JIeJie HA OCHOBAaHWUY BBIHECEHHOTO CJIEIOBATE/IEM ITOCTAHOBJICHUS O TPU3HAHUU
B KaueCTBE 3aKOHHOTO TMPENCTaBUTENSI HECOBEPILIEHHOJIETHETO noTepIieBiiero. Kpome Toro,
TaKO€ XOIAaTalCTBO JOJKHO UMETh MO/ COO0M peajibHble 00CTOSTENbCTBA, TOBOAbI, TO3BO-
JISIIOIIME CAeaaTh BBIBO/ O N€CTBUTEILHON HEOOXOAMMOCTU B KBAaIU(UILIMPOBAHHON I0pH-
JUYECKOI TTOMOILIM HeCOBEPILIEHHOJIETHEMY TTOTEPIEBILIEMY, B OTHOILLIEHU KOTOPOTO COBEp-
LLIEHO TMPECTYIJICHUE TTPOTUB TOJIOBOM HEMPUKOCHOBEHHOCTY, KOTOPBII TakxKe BIpaBe 3asi-
BUTH XOAATANCTBO B paMKax I1. 5 4. 2 cT. 42 YK P®D. D10 00CTOATEIHCTBO TAKKE SABIISICTCS
MEPBUYHBIM TPUMEHUTEIBHO K Hayaly mpouecca obecreuyeHrs yyacTus MpeacTaBuTe s
cJienoBatesieM, JO3HaBaTeeM, CYIOM, BBIHECEHUIO TTOCTAHOBJIEHWS O IPUBJIEUYEHUHU B Kaye-
CTBE TIPEICTABUTESI HECOBEPILIEHHOJIETHETO MOTEPIIEBILIETO KOHKPETHOTO anBokata. O1eH-
Ky TaKMM OOCTOSITEIbCTBAM JIOJKEH CeIaTh ClIeAoBaTe/b B KaXK/I0M KOHKPETHOM cilyyae,
UCXO[ISI U3 BO3PACTA, MCUXOJIOTMYECKOrO COCTOSIHUST HECOBEPILIEHHOIETHETO MOTEPIEBILETO,
00CTOSITEJIBCTB JIe/1a, KOHKPETHOM CTaAuK paccieqoBaHus U T. 1.

Hanpumep, HecoBepIlIeHHOJIETHUI ITOTEePIIEBIINIA B Bo3pacTe 14 JieT, B OTHOLLIEHUU KO-
TOPOTr0 COBEPLIEHO MPECTYIJIEHUE MPOTUB MOJ0BOI HENMPUKOCHOBEHHOCTU, MOXKET BbICKa-
3bIBaTh KATETOPUUECKOE HECOTIACME OTHOCUTEILHO YYaCTUS TIPENCTABUTENS U3-3a HEXela-
HUSI elle pa3 BOBJIECKATh B MPOLIECC OOCYXKICHMST OOCTOSITEILCTB COBEPILIEHHOTO B OTHOILIE-
HUU HETO MPECTYIUJIEHUS E1LE OMHOTO IMTOCTOPOHHETO B3POCIIOTO YeJIOBEKA WU IO IPYTUM
MpUYMHAM, MHaUe KaK 3aKOHHBIN MpeACTaBUTENb 3asBUT X0OAaTaliCTBO O MOTPEOHOCTU B
JIOTTOJIHUTEIbHOM 3allIMTe HECOBEPIIIEHHOJIETHETO.

Hanpotus, HecoBepllleHHOJIETHEMY ITOTEPIIeBLIEMY, 3asBUBIIIEMY X0OAaTaiicTBO 00 obec-
MEeYEHUU y4yacTusl NMPeACTaBUTENSI, MOXKET ObITh OTKa3aHO B €0 YIOBJIETBOPEHUHU, JIUIIb
WUCXO/S U3 TOTO, UTO 3aKOHHbBIN MpeACTaBUTEb TAKOIO XOJAaTaliCTBa HEe 3asiBUJI, TO €CTh
OYyKBaJIbHO, 110 (hOPMaJIbHBIM 00CTOSATENbCTBAM, UCXO/sl U3 CMbIC/IA MTPEAIOKEHHOM 3aK0-
HOJAaTeeM HOPMBI.

Ha moii B35, TpakTUKa PpUMEHEHUS MOJIOXKEHU I UCCeAyeMO HOPMbI TOJKHA UC-
XOJUTh U3 COOTHOLIEHUS MPOLIECCYATbHBIX MHTEPECOB M JIMUHOI O€30MaCHOCTU HECOBEP-
1LIEHHOJIETHETO NOTEPNEBLIETO, 4 TAKXKE U3 31PaBOr0 CMbICIA.
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ITonarato, 4To BEIOOP KOHKPETHOTO aABOKATa MOXKET OBbITh 3asIBJCH B XOAaTaiCTBe KaK
3aKOHHOTO MPEICTABUTEINS, TAK U CAMOTO HECOBEPILIEHHOJETHETO MoTepreBlIero. B nHoM
ciyyae BbIOOp MpencTaBUTeNSl HECOBEPILEHHOJETHETO MOTEPIEBILIEro KakK 3Tar odbecrneye-
HUS €TO yJyacTUsl Bo3jlaraeTcs Ha cieaoBaTeIsl, JO3HABATeNs, CYJ U MOXET ObITh OCHOBAaH,
HarpuMeEp, Ha peaJIbHOM OITbITeé KOHKPETHOTO aIBOKaTa B paboTe 1Mo JaHHOU KaTeropyuu AeJi
1 UIMEHHO C yYaCTMEM HECOBEPIIEHHOJETHUX MOTEPIEBILLINX, YTO B COBPEMEHHBIX YCIOBUSIX
KaXETCS UCKITIOYUTEBHO UIEATBHOU CUTYALIUEN.

B HacTog111e€ BpeMsl UHCTUTYT 3aLLUThI PaB HECOBEPIIIEHHOJIETHETO MOTEPIEBIIETO B
YrOJIOBHOM ITpoliecce TpeOyeT pa3paboTK/ €AMHOT0 KOHLENTYaJIbHOTO MTOAX0Ia K peryiu-
POBAaHMIO JAHHOT'O BUJA MPABOOTHOLICHUN C AETAJIbHOU perjiaMeHTaluel ero NpaBoBOro
MOJIOXKEHHUS KaK yYaCTHMKA YTOJJOBHOTO CY/IOMPOU3BOICTBA.
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ON THE PROTECTION OF THE RIGHTS OF A MINOR VICTIM UNDER
THE AGE OF SIXTEEN, AGAINST WHOM A CRIME AGAINST SEXUAL
INVIOLABILITY IS COMMITTED

This article examines the issues of protection of the rights of
a minor victim under the age of sixteen, against whom a crime
against sexual integrity is committed; ensuring the participation
of a lawyer as a representative of the victim of such.
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